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STATEMENT OF THE | SSUES

The issues in this case are: (1) whether the Florida Departnent of
Transportation is entitled to a Managenent and Storage of Surface Waters permt
to authorize the construction and operation of a surface water nanagenent system
to serve eight bridge replacenents on State Road 5 in Volusia County, Florida;
(2) whether the Florida Departnment of Transportation is entitled to a Wetl and
Resource Managenent pernmit for the placenment and excavation of fill material in
waters of the state in connection with the replacenent and w dening of said
bri dges and their approaches; and, if so, (3) what conditions should apply.

PRELI M NARY STATEMENT

On July 14, 1994, Respondent St. Johns River Water Managenent District
(Respondent) issued a Notice of Agency Action denying Petitioner Departnent of
Transportation's (Petitioner) applications for a Managenent and Storage of
Surface Water (MSSW permit (Permt Application No. 4-127-0253AG and a Wetl and



Resource Managenent (WRM) permt (Permt Application No. 12-127-0112AG.
Petitioner filed a Petition for Adm nistrative Hearing with Respondent on or
about July 28, 1994. Respondent referred this matter to the Division of
Admi ni strative Hearings on Septenber 22, 1994.

On Cctober 13, 1994, Hearing Oficer David M Mal oney issued a Notice of
Hearing setting this matter for formal hearing on May 1-5, 1995. Hearing
O ficer Suzanne Hood i ssued an Arended Notice of Hearing dated April 20, 1995,
changi ng the hearing dates to May 3-5, 1995.

Respondent filed a Mdtion for Continuance on April 24, 1995. After hearing
oral argunent, Hearing Oficer Hood issued an Order dated April 25, 1995,
denyi ng Respondent's request for continuance.

The parties filed a Joint Prehearing Stipulation on April 28, 1995.

During the hearing in May of 1995, Petitioner presented the testinony of
six expert witnesses and offered fifty-two exhibits all of which were accepted
into evidence w thout objection. Respondent presented the testinmony of four
expert witnesses and offered six exhibits all of which were accepted into
evi dence wi t hout objection

A public hearing was held on the evening of May 4, 1995. Hearing Oficer
Hood heard the testinony of six Volusia County residents and accepted three
exhibits into the record.

As the hearing ended on May 5, 1995, the parties requested that the record
remai n open for subm ssion of evidence relating to an engi neering report being
prepared by Mrshall, Provost and Associates for the county of Volusia. By
order dated May 9, 1995, Hearing Oficer Hood directed the parties to file a
status report on or before June 30, 1995, setting forth a proposed schedule for
filing the engineering report.

Subsequently, the parties filed three joint status reports on June 27,
1995, July 28, 1995, and Septenber 13, 1995, respectively. Hearing Oficer Hood
i ssued an Amended Notice of Hearing on Septenber 18, 1995, setting this matter
for additional formal proceedi ngs on Decenber 4, 1995.

On Novenber 20, 1995, Petitioner filed an Unopposed Mtion for Continuance.
Hearing Oficer Hood issued an order rescheduling the case for hearing on
February 5, 1996, in Tall ahassee, Florida. During a tel ephone conference on
February 2, 1996, Hearing O ficer Hood deni ed Respondent's ore tenus notion to
exclude the testinony of Petitioner's final expert witness or, in the
alternative, for a continuance.

On the final day of hearing, Respondent offered the testinmony of one expert
wi tness and of fered two additional exhibits which were accepted into evidence
wi t hout objection. Petitioner presented the testinony of one expert w tness and
offered its fifty-third exhibit which was accepted into evidence.

On February 21, 1996, Petitioner filed an Unopposed Mtion for Extension of
Time to File Proposed Recormended Orders. Hearing Oficer Hood entered an order
extending the tinme for filing proposed reconmended orders to March 8, 1996.



Transcripts of the proceeding were filed with the Division of
Admi ni strative Hearings on May 18 and 22, 1995, and February 22, 1996.
Respondent tinmely filed its proposed findings of facts and conclusions of |aw on
March 8, 1996.

On March 15, 1996, Petitioner filed a proposed reconmended order
Respondent filed a Mdtion to Strike Petitioner's Proposed Reconmended Order on
March 18, 1996. Finding that Respondent suffers no prejudice by the late filing
of Petitioner's proposed recommended order, Respondent's notion to strike is
hereby denied. The Appendix to this Recomended Order contains specific rulings
on each of the parties' proposed findings of fact.

In a tel ephone conference on May 21, 1996, the undersigned requested that
the parties submt briefs as to the applicability of Section 62-4.242, Florida
Admi ni strative Code, in this case. Respondent filed said nenorandum on My 28,
1996. Petitioner filed said nmenorandum on June 3, 1996.

FI NDI NGS OF FACTS
. THE APPLI CATI ONS

1. Petitioner applied to Respondent for a MSSWpermt to authorize the
construction and operation of a surface water nmanagement system (system) for
four dual bridge replacenents and the required approach reconstruction for State
Road 5 (U S. 1) in Volusia County, Florida. The project requires a MSSW permt
because it traverses a flow ng system whi ch has an upstream drai nage area t hat
is greater than five square m|les.

2. Petitioner also applied for a WRM (dredge and fill) permt to authorize
the placenent of fill material in and excavation of material fromwaters of the
state or the replacenment and wi dening of the same bridges addressed in the MSSW
permt application. The original application requested perm ssion to dredge
0.076 acres and fill 0.104 acres in jurisdictional waters of the state.

3. The project site is located south of Port Orange, Florida, north of New
Snyrna Beach, Florida, and adjacent to the Halifax River in Volusia County,
Fl ori da.

4. The project limts include the four dual bridges and their approaches
whi ch are approximately 350 feet north and south of each structure.

5. The four dual bridges are northbound and sout hbound pairs for a tota
of eight bridges. Six bridges are |ocated over Spruce Creek and its north and
south relief channels. Two bridges are |ocated over Rose Bay.

6. The proposed project is within the area of Spruce Creek and Rose Bay
both of which are designated as an Qutstanding Florida Water (OFW under Rul e
62-302.700(9) (i), Florida Adm nistrative Code.

7. Construction of the approach roadways to the proposed bridges will
encroach in 0.19 acres of marsh along the causeway side slopes. Currently the
0.19 acres of marsh are disturbed areas that do not provide significant habitat
for fish or wildlife. However, these areas do provide sonme erosion control and
serve as a visual screen between the road and wildlife foraging in the open-
wat er area.



8. There will be an additional 0.02 acres of encroachnent in open waters
for placenent of proposed bridge pilings.

1. EXISTING SITE

9. The existing roadway, State Road 5, crosses a w de expanse of wetl ands
consisting of tidal marsh and creeks associated with Spruce Creek and Rose Bay.
It is a major transportation corridor consisting of a four |ane, divided hi ghway
with a forty-foot grass nedian and ten-foot grass shoul ders.

10. Existing roadway drainage is primarily sheet flow over the grass
shoul ders to the waterways. Existing nmedians drain to the north and south sides
of the bridges by either catch basins or concrete spillways at ends of the
bri dges.

11. The distance across Rose Bay on State Road 5 is approxi mately 900 feet
in length. The causeway is 700 feet in length. The Rose Bay bridges span the
remai ni ng 200 feet of open water.

12. The causeway side slopes drop off steeply into the salt marsh. A
typical salt marsh contains vegetation which is usually a productive area for
wildlife. 1In this case, portions of the causeway side slopes |ack vegetative
cover and are subject to erosion

13. QO her portions of the side slopes are vegetated with a m xture of
mar sh speci es such as sea-oxeye, nmarsh el ders, mangroves and cordgrass. Sone
areas are densely vegetated by wax nyrtle or Brazilian Pepper, a nuisance
speci es.

14. The roadway and the bridges are centered in a 200-foot right-of-way
with a fifty-five mle per hour posted speed linit.

15. The Rose Bay causeway has been in place since at |east the early
1940s. Aerial photographs of Volusia County dated February 1943 show the
exi sting causeway with a single bridge and the old US 1 causeway. Bridges with
causeways have existed at these |ocations for over 50 years.

16. The current bridges were constructed in 1957 and 1958 of twenty-f oot
concrete slab spans. At that time the bridges were designed for a normal life
expectancy of fifty years. They net all design and safety standards when
Petitioner constructed them

17. The bridges vary in length: (a) Rose Bay bridges, 200 feet; (b)
Spruce Creek North Relief bridges, 200 feet; (c) Spruce Creek bridges, 360 feet;
and (d) Spruce Creek South Relief bridges, 260 feet.

18. Each of the existing bridges have two twel ve-foot travel lanes with
two-foot inside sidewal ks for a total width of twenty-eight feet curb to curb
The bridges do not have shoul ders but they do have three-foot outside sidewal ks.
The bridges currently have a posted speed limt of fifty-five mles per hour but
they do not conformwith Petitioner's current design criteria.

19. Presently, surface drainage on the bridges is provided by four-inch
di amet er open scuppers at approxi mately eight-foot spacing along the gutter
lines on both sides of the twin bridges, with the exception of the Spruce Creek
north and south relief structures which drain to the | ow side of their super-
el evation. Concrete spillways exist at bridge corners to handle overfl ow



20. Scuppers are holes in the bridge through which stormwater runs off
directly into the open water bel ow without any treatnment. The project site
currently provides no treatnent for stormwater runoff.

21. The existing bridges show severe deterioration. The two Rose Bay
bri dges and the two Spruce Creek South Relief bridges are in especially poor
condi ti on.

22. The bridges are only five or six feet above salt water which is very
corrosive. This environment has accelerated the deterioration of the bridges.

23. The structural supports of the Rose Bay and Spruce Creek South Reli ef
bridges are in such bad shape that Petitioner inspects themevery six nonths
i nstead of every two years.

24. 1n 1993, Petitioner nade emergency repairs to the sout hbound Rose Bay
bridge and to the northbound Spruce Creek South Relief bridge. These repairs
consi sted of encasing eleven pilings in concrete jackets. The concrete pile
jackets will only last five to seven years because they will not arrest the
deterioration of the steel inside the piling. Petitioner has not included
further repairs to the bridges in its work program pendi ng resolution of this
case.

25. Sufficiency ratings for bridges are based on the condition of their
structural elenents. A bridge with a sufficiency rating below fifty is
structurally deficient and qualifies for federal bridge replacenment funding. A
sufficiency rating between fifty and eighty qualifies a bridge for replacenent
using only state funds. Bridges with sufficiency ratings over eighty neet al
safety and structural load carrying requirenents. A bridge is structurally
deficient if one or nore structural elenents have deteriorated to such an extent
that they inpact the serviceable life of the bridge.

26. The nobst recent bridge inspection reports for the existing bridges
show sufficiency ratings from42.9 and 45 for the two Rose Bay bridges to 68.7
for the northbound Spruce Creek North Relief bridge.

27. The existing bridges are functionally obsolete. They do not neet
current design and safety standards because they are too narrow. The bridges
al so have | ow | oad capacity ratings (H20-S66-44). Their pile bents are in poor
condition and cracking is evident in several pile caps. Reinforcing steel is
exposed in some areas due to concrete spalling. Additionally, their safety
barriers are inadequate.

28. Petitioner initially placed this project into its work plan in 1989.
In 1991 Petitioner gave replacenent of the bridges a higher priority.
Petitioner subsequently added construction dollars for the project to its work
program At that tine, Petitioner expected construction to take place in 1995
and 1996. However, in 1993 and 1994, other bridges were given a higher
priority.

29. Petitioner reschedul ed the proposed construction in its current work
program for 1998 and 1999 with construction dollars budgeted at $9, 700, 000.

30. If the construction of the project does not begin as scheduled in
1998, the bridges will require major repairs and rehabilitation within two years



at a cost of approximately $750,000. They will also require |oad and wei ght
l[imtations resulting in trucks making a ten-mle detour

I11. PROPOSED PRQIECT

31. Petitioner intends to replace the bridges on their existing alignnment
within the existing right-of-way. The roadway sections will have two twel ve-
foot travel |anes, eight-foot nedi an shoul ders, ten-foot outside shoul ders
(four-feet paved), and a forty-foot nedian

32. Construction will be phased so that the public can use one roadway
whil e the bridges on the opposite roadway are being replaced. Phased
construction will elimnate the need for tenporary fill in adjacent wetlands.

33. The existing bridges will be replaced with wi der structures for safety
reasons. The proposed bridges will have two twelve-foot travel |anes, six-foot
wi de inside shoul ders and ten-foot w de outside shoulders for a total w dth of
forty feet curb to curb

34. The new bridges will have fewer pilings. Currently there is a row of
four 14-inch square pilings for every twenty feet of bridge span. The proposed
construction will place a row of four 24-inch square pilings for every thirty
feet of bridge span. The nunber of pile bents for each set of bridges will be
reduced as follows: (a) Spruce Creek South Relief bridges fromfourteen to ten
(b) Spruce Creek bridges fromnineteen to fourteen; (c) Spruce Creek North
Relief bridges fromeleven to eight; and (d) Rose Bay bridges fromeleven to
eight. Petitioner will reduce inpacts to the creek and bay by using fewer pile
bents and by using pile bents instead of piers.

35. Petitioner does not propose to increase the Iength of the bridges or
t he nunber of travel lanes. The new bridges will have increased wei ght and | oad
capacity (HS20-44) and a design speed of seventy mles per hour

36. Petitioner proposes to raise the vertical alignment of the bridges
over Spruce Creek North Relief, Spruce Creek South Relief and Rose Bay by one
and one half to tw feet to accomodate the fifty-year flood and all ow for smal
boat passage under the structures. There will be no change in the vertica
cl earance for the Spruce Creek bridges. Petitioner expects to raise the roadway
approaches to the proposed grade of the new bridges.

37. The project will not cause a change in |land use. Hi ghway capacity and
pollutant loading will not increase. Petitioner does not propose to reduce the
| ength of the causeway or provide openings init. However, the project is not a
sinmpl e in-kind bridge repl acenent because of the necessary construction to w den
the bridges and roadways, raise the bridge approachnents, and recontour the
causeway' s si de sl opes.

38. Petitioner designed the project's stornmnater managenent systemto
maxi m ze stormmvater quality treatnment. The wetlands al ong the project corridor
l[imt Petitioner's alternatives in this regard. Petitioner's own regul ations
relative to roadway base clearance limt the use of swales and retention basin
storage. Additionally, seasonal high water table elevations Iimt the efficient
use of exfiltration systens.

39. Shoulder gutters and inlets will collect all runoff fromthe proposed
bridges and route it to nmedian exfiltration systens prior to discharge. Runoff
from super-el evated pavenent areas will flow to nedian exfiltration trenches and



roadsi de swal es. \Were practical, Petitioner intends to route the remnaining
runoff to the nmedian exfiltration trenches, roadside swales and dry retention
basins for some water quality treatment prior to di scharge.

40. Runoff fromportions of the project will sheet-flowinto the bay. In
these areas, Petitioner will plant supplemental vegetation along the enbankment.
Because the existing vegetation is sparse, the post-devel opnent planting wll
stabilize the bernms, reduce erosion, and provide sone water quality treatnment
that currently is nonexistent.

41. The total planting area will include 0.7 acres. Prior to planting,
Petitioner will renove all Brazillian Pepper fromthe planting area. Petitioner
wi || subsequently control all nuisance vegetation by approved nmethods so that it
constitutes no nore than ten percent of the cover in each stratum

42. The proposed planting plan is necessary to nitigate the [ oss of the
fringe marsh along the causeway. Petitioner's mitigation plan includes
recontouring the steep side slopes of the causeway to | essen the grade and
prevent erosion.

43. After analyzing alternative best managenent practices for efficacy and
cost, Petitioner correctly determined that an exfiltration trench systemis the
nost appropriate stormmvater treatnent for the proposed project. Wt ponds are
not feasible because there is not enough |land area within the project site and
Petitioner's right-of-way to nmeet pond width and depth criteria. Space
requi renents and potential for significant wetland inpacts limt the use of dry
ponds. Petitioner proposes to use roadside swales in only two areas.

44. The exfiltration trenches or "French drains" run the entire |ength of
the proposed project. This type of drainis a pipe with holes in it which is
surrounded by rocks and filter fabric. The pipe and the spaces between the
rocks provide storage for water as they fill up. The systemrecovers as the
wat er percolates into the ground water.

45. The exfiltration trench systemw || decrease the peak runoff rate for
the site because it will elimnate the direct discharge of runoff fromthe new
i npervi ous area (3.25 acres). However, the project will result in treatnent of
only fifty-six percent of the runoff fromthe project site. The proposed
treatment systemw || collect nore water than it is designed to assimlate.

46. Petitioner plans to control erosion and turbidity problens directly
related to the construction phase by using hay bales, silt fences, turbidity
barriers and other appropriate sedinment control mneasures.

47. Respondent cannot use construction barges to replace the bridges at
Rose Bay, Spruce Creek North Relief, or Spruce Creek South Relief because the
water at those locations are too shallow However, the Spruce Creek bridges
have enough clearance to allow the use of a sectional barge provided it is off-
| oaded fromthe existing road.

48. The project neets the 100-year and 10-year floodplain criteria because
of the increased el evations of the bridges and their approaches.

49. The parties have agreed to pernit conditions which ensure protection
of manatees in the project vicinity during construction. The long term
mai nt enance and operation of the project will not harm endangered or threatened



species. The project's inpact on the conservation of other fish and wildlife
and their habitats is discussed bel ow

50. The public currently uses the surroundi ng wat erways for navigationa
and recreational purposes. The proposed project will allow greater access for
navi gati on because the vertical clearance of sone of the bridges will be higher
Lei sure activities such as fishing have never been very good in Rose Bay. The
proposed project will not cause significant additional restrictions on
recreational opportunities.

51. The proposed project does not raise concerns about the preservation of
any significant archeol ogical or historical resources.

52. The proposed bridges will have a |ife span of 75 years. Accordingly,
the project is permanent in nature.

V. PROBLEMS WTH ROSE BAY

53. Rose Bay is arelatively small, shall ow enbaynment. Like npst
estuaries, its depth averages a nmeter to a neter and one half. The bay is
mcrotidal in that the tide heights vary only by one foot.

54. Rose Bay is related to the adjacent southern, eastern, and
nort hwest ern marshes. The southern marsh is a high-marsh. These marshes
produce the detritus and all the plants and animals that a healthy estuarine
syst em needs.

55. Historically, the marshes and their small creeks have served as
drai nage areas for the surroundi ng watershed. They have al ways been i nport ant
as flood storage areas. Before urban devel opnment of the watershed, the marshes
and creeks gradually rel eased freshwater into the saline waters of Rose Bay.

56. During normal tides, these marshes are connected. Wen the tide is
extremely high, the marshes and the bay become a single sheet of water fromthe
causeway (|l ocated between the east and west | obes of the bay) to the railroad
(located on the western shore of the bay's west |obe) and extending south to
Strickland Bay (located west and south of the Spruce Creek bridges.)

57. Ponce Inlet opens to the Atlantic Ccean. It is |ocated approximtely
three and one half mles to the south and east of Rose Bay.

58. The Halifax River is part of the Intercoastal Waterway to the east of
Rose Bay. It flows south between the ocean and the bay.

59. Spruce Creek nmerges with the Halifax R ver and wanders down to Ponce
Inlet. The flow continues south where it becones the Indian R ver.

60. Rose Bay's fish and wildlife habitat is currently degraded and
biologically inactive. Its diversity of wildlife is nore linmted than other
estuaries with nore healthy ecosystens.

61. As an estuary, Rose Bay should serve as a nursery for fish and a
habitat for benthic organisnms. It should also serve as a food source for higher
organi snms such as egrets, herons, ospreys, and other wading birds. At present,
Rose Bay's ability to performthese functions is very limted.



62. The water in Rose Bay is turbid. Sunlight cannot penetrate it. A
shal | ow estuary |i ke Rose Bay shoul d have sunlight and oxygen for the aquatic
plants that live at the bottom

V. SOLUTI ONS

63. The ongoi ng degradation of Rose Bay is attributable to two najor
problenms: (a) the input of freshwater carrying pollutants and sedi nments from
t he devel oped upl and areas; and (b) the accumul ated vol unme of unconsol i dat ed
sediment. As discussed bel ow, man-nmade obstructions to circul ation are not
causing significant problens in the bay.

64. Unless the first two problens are corrected, Rose Bay will continue to
deteriorate. In that event, the degradation will spread to the surrounding
popul ations of wildlife further reducing diversity.

65. Freshwater has always drained into Rose Bay through surface runoff and
subsurface flow. However, in its undevel oped state, the watershed did not
di scharge enough freshwater to disturb the salinity regine in the bay.

66. Public and private devel opment of Vol usia County has altered the
natural |andscape. Since the turn of the century, Rose Bay's watershed areas
have becone highly urbani zed. The urban areas are major sources of untreated
stormvat er runoff and associated pollution. The freshwater inputs have altered
the natural conditions of the bay's salinity regine.

67. The devel opnents use drai nage canals to funnel runoff directly into
Rose Bay. The canals are open ditch systens which have no stormwater controls
at their outfalls. Wen the water table elevation is high, the canals discharge
fresh groundwater into the bay. They convey sedi ment as suspended material into
Rose Bay.

68. Several tributaries are responsible for the input of freshwater to
Rose Bay. The largest contributors of freshwater are: (a) the Nova Cana
System at the Halifax Canal outfall which drains part of Daytona Beach and Port
Orange to the north; (b) the Canmbridge Canal which drains part of Port Orange;
and (c) and the Harbor OGaks Canal which drains the residential subdivision on
the bay's northern shore between the existing causeway and the ol d hi ghway
i sl and.

A.  Freshwater Inputs: Volunme and Sedi nent Loadi ng

69. The first and nost inportant step in the restoration of Rose Bay is to
control the volunme of freshwater inputs and reduce the sedi nent |oadi ng of
runof f through these canals. There is not enough energy in Rose Bay's currents,
with or without the causeway, to wash out the incomng material at the rate the
surroundi ng wat ersheds are presently discharging it.

70. If Petitioner renoves the causeway and ol d hi ghway island before the
sedi ment | oading of freshwater inputs is reduced, nuck will still accumulate in
the bay. There is no persuasive evidence that renoval of the causeway al one
wi Il reduce the net sedi nent deposition in Rose Bay. More likely than not,
causeway rermoval will result only in localized variations of sedinent
accunul ation. To the extent that the causeway currently inpedes the downstream
noverent of sediment, its renoval presents a potential danger to the Halifax
Ri ver and ot her downstream ecosystens.



71. Reducing the sedinent |oading fromthe runoff of the surroundi ng
wat ersheds will require a cooperative effort by federal, state and | oca
governmental entities. These entities include, without limtation, Respondent,
Vol usi a County, and runicipalities such as the Gty of Port O ange.

72. The record contains sonme evidence that the Gty of Port Orange is
pl anning to make retrofit inprovenents for the treatnent of stormaater in the
Canbri dge Canal basin with construction to begin in 1997. Volusia County is in
t he pl anning and budgeting stage for a stormmater box which will renmove silt
fromthe Harbor Oaks canal. Volusia County al so has a conceptual plan and cost
estimate for a detention facility in tw places along the Nova Canal

73. There is no persuasive evidence that the entities involved in
restoring Rose Bay will successfully acconplish their goals. The tinme frame in
whi ch they m ght achieve their objective of reducing the sedinment inputs is
entirely specul ati ve and beyond Petitioner's control

B. Existing Sedinment

74. The second step in restoring Rose Bay requires the renmoval of the
accumul at ed muck, cohesive materials that flocculate and settle out. This wll
anel i orate the danage done by decades of excessive freshwater input. It wll
al so elimnate any danger that existing muck will travel downstreamto the
Halifax River if and when Petitioner agrees to renove the causeway and/or the
ol d hi ghway i sl ands.

75. Freshwater slows down when it enters the broader area of the bay
allowi ng sedinment to settle on the bottom The nuck in Rose Bay is high in
organi cs and nmetal concentrations. Over the years, this silt or muck has
accunul ated to a greater degree in sone areas than others.

76. There is no accunul ation of sedinment in areas where the flow of water
is constricted causing the current to have an increased rate of velocity. For
i nstance, the bottomis firmwhere water flows under the railroad trestle bridge
on the western side of the bay. The bottomis also firmwhere the water fl ows
under the Rose Bay bridges. The tidal flow sours these areas.

77. There is a miniml anount of nmuck on the seaward side of the causeway
to the southeast of the spoil islands or old US 1 causeway. There is no
i npediment to tidal flushing in this area.

78. The sedinment ranges from3.78 to 6.4 feet deep on the western side of
t he causeway and south of the Rose Bay bridges.

79. The dredge hole for the new causeway is now level with silt to a depth
of about two and half to three feet.

80. In some areas of the central bay at lowtide, there is a foot and a
hal f of water over the nuck. Below the water, the nuck ranges between three and
six feet deep.

81. Areas along the northern shore of the bay's west | obe have hard
bottons where there is good circulation. On the other hand, nmuck in areas al ong
the southern shore of the west |obe extends above the water |evel at |ow tide.



82. In the nmddle of the bay's west |obe, at the m dpoint between the
causeway and the railroad trestle, the nud is four to five feet deep with | ess
than a foot of water at nean-|ow tide.

83. On the northwestern side of the bay near the isthnmus, sedinment has
accunul ated to the nmean-water |level. Therefore, nud is exposed at any tide
bel ow t he nean hi gh

84. In the eastern |obe of Rose Bay, the elevation of the water over the
mud is alnost three feet at nean-low tide and over four feet at nean-high tide.
The muck in the mddle of the eastern Iobe is 8.79 feet deep. Sedinment has
accunul ated to a depth of over six feet in places along the northern shore of
t he east | obe.

85. Natural ecosystens generally have firmbottons which allow ani mals
like oysters and other shellfish to build communities. |In their free sw nm ng
| arvae stage, shellfish seek and anchor on hard bottonms so that they will not be
washed away by tidal currents as they begin their Iife. They al so need
relatively silt-free tidal water to provide themw th a plankton conponent
because they are filter feeders.

86. O her aninmals that depend on firmbottons are mari ne worns, mnussels
and crown snails that nove around on hard bottonms. C ans need a firm bottom so
they can burrowinto it and put up their siphon tube to get food. The bottom of
Rose Bay is too soft for these types of animals to find attachnent points or to
support thensel ves.

87. The accumulated silt in Rose Bay reduces the habitat for shrinp and
crabs that nove along the bottom Crabs can nove across softer substrates but
the muck inhibits the growth of oysters on which the crabs can feed.

88. One would expect to find redfish in parts of Rose Bay where the flow
is constricted. However, the nmuck reduces the feeding habitat of the redfish.

89. Live oysters and clans are only found in areas of the bay which have
no sedi nent accumul ati on. Oysters have not been comercially harvested from
Rose Bay since the 1960s. At that time, water quality tests showed high
bacteri ol ogi cal counts which resulted in closure of the bay for purposes of
commer ci al shel | fi shing.

90. The accumul ated silt in Rose Bay could be renmoved hydraulically or by
traditional dredging. The nuck is high in organics but contains no industrial
wast es or hazardous material. Therefore, the material could be disposed of in a
landfill or used for sone beneficial purpose.

91. The sedinments can al so be renoved by bi orenmedi ati on which injects
nutrients and oxygen into the nmuck. Bioremnmediation would cause the muck to
oxi dize in place.

92. Renoval of the nuck is a reasonable engineering alternative after its
source i s reduced. Once the demrmucking process begins, renoval of the muck coul d
take fromfive to ten years dependi ng on the nethod used.

93. The Gty of Port Orange has identified city property adjacent to Rose
Bay as a location for a staging facility to remove the nuck. The record
contains no evidence of a commtnment by the City of Port Orange or any ot her



governnmental entity to study the effects of renoving sedi ment buil dup much | ess
to actually inplenment a plan to dermuck the bay.

C. Inmpedinments to Fl ow

94. Rose Bay's tidal force is naturally restricted by the distance it nust
travel fromthe ocean. It is hydraulically connected to the Halifax River which
runs parallel to the coast east of the bay. |In order to reach Rose Bay, the
ti de nmeanders through shallow creeks and around mangrove islands between Rose
Bay and the main channel of the Halifax River.

95. The tide's velocity and anplitude is already attenuated by the tinme it
reaches the causeway. Even with no obstructions to flow, Rose Bay is too
shal l ow and wi de to cause a bal anced flushing action. The greater weight of the
evi dence indicates that Rose Bay did not really "flush" in its undevel oped
state.

96. The causeway acts like a damto sonme extent. It constricts the
uniformflow of water in and out of the western | obe of Rose Bay. The only
opening in the causeway is the 200 foot span of the Rose Bay bridges. The
narr ow openi ng causes the velocity of the current to increase dramatically as it
passes under the bridge. However, there is no persuasive evidence that the
causeway actually reduces the quantity of water that passes under the bridge.

97. The old highway island in the bay's eastern |obe also redirects the
flow of water. The narrow openings on either side of the island increase the
velocity of water as it passes through those areas creating circular flow
patterns in the eastern | obe.

98. During the application review process, Petitioner proposed a
menor andum of understanding in which it agreed to consider renoval of the old
hi ghway i sl and and the nan-nmade spoil islands at the nouth of Rose Bay for
inclusion in an mtigation bank as credits for Petitioner's other projects. The
parties were unsuccessful in concluding their negotiations regarding these
matters. The record contains no other evidence as to what entity owns and
controls the old highway island. Therefore, it is highly specul ative whet her
Petitioner or any other entity will be able to renove this obstacle, and if so,
when such a task m ght be conpl et ed.

99. The railroad trestle on the bay's western shore is anot her
constriction to flow However, it is not a major obstruction because it has
l[ittle or no causeway.

100. Together, the causeway and ol d highway island alter the circul ation
patterns in the bay to sone extent. They create circulation dead zones. Silt
accunul ates in their shadow. Renoval of the causeway will elininate sone of the
dead zones. Renopval of the causeway and the old highway island will restore the
bay's natural flow pattern and all ow di spersion of the sedinent over a |arger
area. Nevertheless, the causeway alone is not making a significant contribution
to the process which is slowly changing the bay froman estuarine systemto a
freshwat er system

101. The nost significant factor that affects circulation in Rose Bay is
related to the | arge volune of freshwater that is discharged into the bay from
t he drai nage ditches. Tidal flows, with or without the causeway, are much |ess
i nportant than the freshwater flows in determ ning the bay's circulation regine.



102. This flow of freshwater has created two-layer flow Wth two |ayers
of flow, one layer is isolated fromthe other and vertical m xing between the
two does not occur. Mxing of the layers is inportant for the exchange of
di ssol ved oxygen to the bottomlayers. Wthout oxygen, the sedinents at the
bot t om becone anaer obi c.

103. Two-layered flowis conmmon for an estuary with strong freshwater
inputs and minor tidal forces. The influence of the freshwater flow in Rose Bay
is so strong that, even after the renoval of the obstacles, the direction of the
residual current will be downstreamin the top |ayer and upstreamin the nore
saline bottomlayer. The net direction for the residual velocity will always be
downstream unl ess the freshwater inputs are reduced to the level that elimnates
two- | ayer flow.

104. It will be inpossible to reduce all freshwater inflows to the bay;
therefore, it will be necessary to reduce the suspended solids in the freshwater
i nputs substantially and to renove existing accumul ati ons of muck before making
any inprovenents that return the circulation reginme to its natural condition
O herwi se, the downstreamflow will transport the incom ng sediment and the
exi sting nmuck into the Halifax River.

105. The circul ation dead zones and places with circular flow patterns
correspond to areas of accunul ated sediment. Renoval of both flow inpedinents
wi Il change the directional flow patterns in the eastern and western | obes of
the bay to sonme extent--nore in the former than the latter. However, there is
no persuasive evidence that the change in flow patterns for either of the |obes
wi Il cause a significant reduction in the sedinment accunul ati on except in
| ocal i zed areas.

106. Installing a thirty foot opening or two ten by six foot culverts in
the causeway will not create a significant inprovenent in the circulation of
Rose Bay. Any thing | ess than conplete renmoval of the causeway and the old
hi ghway island will not provide a noticeable change in the bay's circul ation
patterns.

107. Wnd is an inportant factor in the circulation of Rose Bay. The
causeway i npedes wi nd-driven flow. There have been no studies to docunment the
i npact of wind on the circulation reginme in the bay with or w thout the
causeway.

108. Sedi nent accumulation will continue as |ong as the watersheds
di scharge suspended solids into the bay. Estuaries are depositiona
environnents by nature; they naturally accunulate silt to some degree. Rose Bay
is typical in this regard.

109. As an open water system Rose Bay and the mangrove detrital systemin
the marsh adjacent to the bay may be able to assimlate a higher |evel of
sedi ment input than normal and still support a healthy estuarine system
However, the record does not docunment what the normal |evel of sedi nent
absorption is or what higher |evel of sedinment input the mangrove swanp m ght
have to absorb to retain a healthy estuarine system after renoval of the
causeway. Evidence indicating that renoval of the causeway alone will result in
the slow, safe resuspension and assimlation of the muck over fifty years is not
per suasi ve

110. Repl acenent of the causeway with a bridge span would add two and a
half mllion dollars to the cost of the proposed project in bridge construction



costs alone. That figure does not include the costs associated with: (a)
redesign of the project; (b) causeway renoval; (c) renoval of the old hi ghway
island; and (d) all related activities. Redesign of the project to accomvodate
causeway rermoval will take two and a half years.

111. The long term operation and mai ntenance of the Rose Bay bridges and
causeway W Il not cause significant adverse inpacts in the bay. The existing
causeway is a mnor hydraulic restriction. The greater weight of the evidence
i ndi cates that renoval of the causeway will have no beneficial effect on the
restoration of the bay without: (a) a substantial reduction in the freshwater
i nputs and sedi nent | oadi ng; (b) renoval of the existing nuck; and (c) renoval
of the old highway island.

Vi. MTIGATI ON

112. Petitioner initially proposed to install two ten by six foot side-by-
side box culverts in the causeway as mtigation for the project's 0.2 acre of
wet | and i nmpacts at an additional cost of approximtely one hundred thousand
dollars. Petitioner subsequently withdrewits proposal to install the culverts
because of the difficulty in quantifying the long termeffect the culverts would
have on the bay, i.e. effects on water quality, downstream erosion, and flushing
of accunul ated sedi ments. The record now contai ns persuasi ve evi dence t hat
construction of the culverts alone will not benefit Rose Bay.

113. Petitioner submtted a revised mtigation plan to reestablish a
vegetated buffer of marsh species in those areas that will be disturbed and for
areas which are unvegetated and susceptible to erosion. The total area of marsh
plantings will be 0.7 acres along el even shoreline lengths. Additionally,
Petitioner plans to plant shrubs al ong upland portions of the causeway to
further buffer the wetlands fromthe roadway. Respondent found this planting
scheme insufficient to of fset adverse inpacts of the project.

114. Respondent took the position that the inpacts and effects of the
proposed project extend beyond the inmediate project vicinity. Respondent
suggested that Petitioner consider renoval of the causeway and construction of a
bri dge across Rose Bay. Petitioner did not find this alternative acceptable.

115. The parties al so consi dered devel opnent of a mitigation bank in which
Petitioner could earn credits for other projects in exchange for performng
mtigation in Rose Bay. These negotiations between the parties were
unsuccessf ul

VII. FACTUAL CONCLUSI ONS

116. Petitioner has provided reasonabl e assurances that the construction
mai nt enance and operation of the project will not adversely inpact: (a) the
quality of receiving waters; (b) navigation; (c) recreational opportunities; (d)
conservation of fish and wildlife and their habitats; (e) wetland functions; (f)
exi sting surface water storage and conveyance capacity; and (g) Respondent's
overal |l objectives for the district. Instead, the project will provide a net
i nprovenent to these factors over existing conditions.

117. Concerns related to the project's discharge of untreated stornwater,
constrictions which alter the bay's circul ation patterns, and accumul ati on of
sedi ment in the causeway's shadow are negligi bl e when conpared to the damage
currently being caused by freshwater inputs | oaded with sediment and tota



sedi ment accumul ation. There is no persuasive evidence that the project wll
exacer bate the ongoi ng degradati on of Rose Bay.

118. The project's proposed desi gn and best managenent practices are
appropriate for the existing site specific conditions. The probable efficacy
and costs of alternative plans, such as renoval of the causeway and the old
hi ghway i sl and, are not reasonable until such tinme as the freshwater inputs,
sedi ment | oadi ng, and accumul ated muck can be reduced and/or elimn nated.
Additionally, it is not reasonable to require Petitioner to nake further
expensive repairs to the existing causeway and bridges pending correction of the
primary problens which nay or may not ever occur

119. Even though the project is permanent in nature, it is, on bal ance,
clearly in the public interest to proceed with the project as designed at this
time. The project provides a net inprovenment to the current condition and
rel ative value of functions being performed by areas affected by the proposed
activity. The increased el evation of the bridges will enhance navigational and
recreational opportunities for many years to cone. The new bridges will have
fewer pilings thereby reducing adverse inpacts to Spruce Creek and Rose Bay.
Treat ment of stormmater where none currently exists will inprove the quality of
water that the existing site is discharging, untreated, directly into the bay.
The revised mtigation plan will be especially effective in offsetting the
project's wetland inpacts and reducing the potential for soil erosion in the
i medi ate project vicinity.

120. The totality of the record indicates that the current anbient water
quality in Rose Bay is severely degraded and slowy continuing to deteriorate.
This degradation is primarily due to factors not related to the existing
causeway and bridges. The project will discharge some untreated stornmwater due
to unavoi dable site limtations. However, this discharge of untreated
stormmvater will not significantly |lower the existing anbient water quality or
result in significant violations of water quality standards. To the contrary,
the proposed project will result in a net inprovenment to the quality of the
bay's receiving waters over tine.

121. The project provides for enhanced public use of Rose Bay. It
facilitates the mai ntenance of a major transportation corridor that existed
prior to the effective date of Rose Bay's designation as an OFW Petitioner's
design inpl enents appropriate nanagenent practices and suitable technol ogy for
site specific conditions. There is no record evidence of a viable alternative
to the proposed activity, including conplete causeway renoval or undertaki ng no
change, except at an unreasonably higher cost.

122. Nothing short of conplete renpval of the causeway and the ol d hi ghway
island will restore the bay's natural flow patterns or prevent the accumul ation
of sedinent in their shadow. Petitioner has renoved parts of causeways on ot her
projects permtted by Respondent. Renpval of the inpedinments to fl ow may at
some point in the future be necessary to help balance tidal forces with
freshwater inputs after the latter has been reduced and accumul ated nmuck is
elimnated. In the nean tinme, Petitioner is entitled to MSSWand WRM permnits

CONCLUSI ONS OF LAW
123. The Division of Administrative Hearings has jurisdiction over the

parties and the subject matter in this case. Section 120.57(1), Florida
St at ut es.



124. Petitioner has the burden of establishing its entitlenent to the
requested pernmits. Capeletti Brothers v. Departnment of CGeneral Services, 432
So. 2d 1359 (Fla. 1st DCA 1983).

125. Sections 373.069(2)(c), 373.413 and 373.416, Florida Statutes, and
Rul e 40C-4, Florida Admnistrative Code, authorize Respondent to issue
i ndi vi dual MSSWpermts upon an applicant's denonstration that the project neets
the requirenents of applicable statutes and rul es.

126. The Florida Department of Environnental Protection del egated the
responsibility to Respondent to i ssue WRM (dredge and fill) permts pursuant to
Section 403.918, Florida Statutes (Supp. 1992), and Rules 62-312 and 62-4,

Fl orida Adm nistrative Code, when the applicant provides reasonabl e assurance
that the project will not violate water quality standards and that a project
i nvolving an OFWis clearly in the public interest.

127. The Florida Departnment of Environnmental Protection delegated this
jurisdiction to Respondent based on the Qperating Agreenent Concerni ng
Managenment and Storage of Surface Waters Regul ati on and Wetl and Resource
Regul ati on dated August 28, 1992, as anmended Decenber 21, 1993 and August 25,
1994. Respondent inplenents its powers, duties and functions relative to WWRM
permts in accordance with that agreement and Rul es 62-312 and 62-
101.040(12)(a)3, Florida Adm nistrative Code.

128. 1n 1993, the legislature revised Chapters 373 and 403, Florida
Statutes, to streamine or conbi ne Respondent's MSSWopermtting programw th the
Department of Environmental Protection's WRM permitting program At that tine,
the |l egislature incorporated portions of Section 403.918, Florida Statutes, in
Section 373.414, Florida Statutes.

129. New rules inplenmenting Section 373.414, Florida Statutes, becane
effective on Cctober 3, 1995. See Rules 40C- 1, 40C 4, 40C 40, and 40C 400,
Florida Adm nistrative Code. However, Respondent reviews applications pendi ng
on June 15, 1994, under the MsSWand WRMrules in place prior to the effective
date of the new rules. See Section 373.414(14), Florida Statutes. Petitioner
originally filed the subject applications with Respondent in July of 1993. They
were still pending on June 15, 1994.

VII1. PUBLIC | NTEREST

130. Applicants seeking MSSWand WRM permits for projects involving a body
of water which has been designated as an OFWnust show that the project is
clearly in the public interest. Section 373.414, Additional criteria for
activities in surface waters and wetl ands, Florida Statutes, states in pertinent
part:

(1) As part of an applicant's denonstration
that an activity regul ated under this part
will not be harnful to the water resources

or will not be inconsistent with the overal
obj ectives of the district, the governing
board or the departnent shall require the
applicant to provide reasonabl e assurance that
state water quality standards applicable to
waters as defined in s. 403.031(13) will not
be viol ated and reasonabl e assurance that such
activity in, on or over surface waters or wet-



| ands, as delineated in s. 373.421(1), is not
contrary to the public interest. However, if
such an activity significantly degrades or is
wi thin an Qutstanding Florida Water, as

provi ded by departnent rule, the applicant
must provi de reasonabl e assurance that the
proposed activity will be clearly in the
public interest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or wet-
| ands, as delineated in s. 373.421(1), and is
regul ated under this part, is not contrary to
the public interest or is clearly in the
public interest, the governing board or the
departnment shall consider and bal ance the
following criteria:

1. \Whether the activity will adversely affect
the public health, safety, or welfare or the
property of others;

2. \Wether the activity will adversely affect
the conservation of fish and wildlife, in-
cl udi ng endangered or threatened species, or
their habitats;

3. \Whether the activity will adversely af-
fect navigation or the flow of water or cause
harnful erosion or shoaling;

4. \Wether the activity will adversely affect
the fishing or recreational values or marine
productivity in the vicinity of the activity;

5. \Whether the activity will be of a tem
porary or permanent nature;

6. \Wether the activity will adversely affect
or will enhance significant historical and
ar chaeol ogi cal resources under the provisions
of s. 267.061; and

7. The current condition and rel ative val ue
of functions being perforned by areas affected
by the proposed activity.

(b) If the applicant is unable to otherw se
neet the criteria set forth in this subsection
t he governing board or the departnment, in
deciding to grant or deny a pernmt, shall con-
si der neasures proposed by or acceptable to
the applicant to mtigate adverse effects
whi ch may be caused by the regul ated activity.
If the applicant is unable to neet standards
because existing anbient water quality does
not neet standards, the governing board or
t he departnment shall consider nitigation
nmeasures proposed by the applicant that cause
net inprovement of the water quality in the
recei ving body of water for those paraneters
whi ch do not neet standards. |If mtigation
requi renents inposed by a | ocal governnent for
surface water and wetl and inpacts of an activ-
ity regul ated under this part cannot be recon-
ciled with mtigation requirenments approved



under a permt for the same activity issued
under this part, the mtigation requirenents
for surface water and wetl and i npacts shal
be controlled by the permt issued under
this part.

131. The project is permanent in nature, but the greater weight of the
evidence indicates that it will not adversely affect the other factors listed in
Section 373.414(1), Florida Statutes. The beneficial aspects of the project
outwei gh any harnful effects. Petitioner's proposed vigorous planting scheme
provides additional mtigation. Accordingly, the project is, on bal ance,
clearly in the public interest.

I X. ANTI DEGRADATI ON PERM TTI NG REQUI REMENTS FOR QUTSTANDI NG FLORI DA WATERS

132. Rule 62-302.700(1), Florida Adm nistrative Code, Special Protection
Qut standi ng Florida Waters, Qutstanding National Resource Waters, provides in
pertinent part:

(1) It shall be the Department policy to
afford the highest protection to Qutstanding

Fl ori da Waters and CQut standi ng Nationa
Resource Waters. No degradation of water
quality, other than that allowed in Rule
62-4.242(2) and (3), F.AC, is to be per-
mtted in Qutstanding Florida Waters and Qut-
standi ng Natural Resource Waters, respectively,
notw t hst andi ng any ot her Department rul es

that allow water quality | owering.

133. Rule 62-4.242, Florida Adm nistrative Code, Antidegradation
Permtting Requirenents; Qutstanding Florida Waters; Qutstanding Nationa
Resource Waters; Equitable Abatement, states in pertinent part:

(2) Standards Applying to Qutstanding
Fl ori da Waters:

(a) No Departnent permt or water quality
certification shall be issued for any pro-
posed activity or discharge within an Qut-
standing Florida Waters, or which signifi-
cantly degrades, either alone or in conbin-
ation with other stationary installations,
any Qutstanding Florida Waters, unless the
applicant affirmatively denonstrates that:

* * *
2. The proposed activity of discharge is
clearly in the public interest, and

* * *
b. The existing anbient water quality within
Qutstanding Florida Waters will not be | owered
as a result of the proposed activity or dis-
charge, except on a tenporary basis during
construction . . . .

(b) The Departnent recognizes that it may be
necessary to permt limted activities or dis-
charges in Qutstanding Florida Waters to all ow
for or enhance public use or to maintain



facilities that existed prior to the effective
date of the Qutstanding Florida Water design-
ation, . . . However, such activities or dis-
charges will only be permtted if:

1. The discharge or activity is in conpliance
wi th the provisions specified in subparagraph
(2)(a)2. of this section; or

2. Managenent practices and suitable techno-
| ogy approved by the Departnent are inplenent-
ed for all stationary installations including
those created for drainage, flood control, or
by dredging or filling; and

3. there is no alternative of not undertaki ng
any change, except at an unreasonably hi gher
cost.

(c) For the purpose of this section the term
"existing anbient water quality" shall mean
(based on the best scientific information
avail able) the better water quality of either
(1) that which could reasonably be expected
to have existed for the baseline year of an
Qut standi ng Fl ori da Water designation or (2)
that which existed during the year prior to
the date of a permt application

134. The water quality of Rose Bay was severely degraded when it was
designated an OFWin 1991. The process of degradation will continue until the
freshwater inputs and sedi ment |oading are reduced and the existing nmuck is
renoved. The greater weight of the evidence indicates that the project will not
exacer bate the ongoi ng degradati on of the bay. To the contrary, the project
will provide stormmvater treatnent where none currently exists. The recontouring
of the causeways' side slopes and the vigorous planting scheme will provide
further mtigation for adverse inpacts to the wetlands and additional protection
agai nst erosion. It follows that the project will not significantly |ower the
exi sting anmbient water quality. Instead, it will result in a net inprovenment to
the quality of receiving waters over existing conditions.

135. The project will enhance public use as it inproves navigational and
recreational opportunities. It will maintain a transportation corridor that
existed prior to the effective date of the OFWdesignation. The project design
i npl enents the best nmanagenent practices and suitable technology within the
limtations of the site. There is no alternative, including the alternative of
not undertaki ng any change, except at an unreasonably hi gher cost. Accordingly,
the project nmeets the requirenents of Rule 62-4.242, Florida Adm nistrative
Code.

X, MANAGEMENT AND STORAGE OF SURFACE WATERS

136. In order to receive a MSSWpermt, Petitioner nust neet the
requi renents of Rule 40C-4 and 40C-42, Florida Adm nistrative Code. Rule 40C
4.301, Florida Admi nistrative Code, Conditions for |Issuance of Pernits,
provides, in pertinent part:

(1)(a) To obtain a general or individual per-
mt for operation, maintenance, renoval or

abandonnent of a systemor to obtain a concep-
tual approval permt each applicant nust give



reasonabl e assurance that such activity wll
not :

1. Adversely affect navigability of rivers
and har bors;

2. Adversely affect recreational devel opnment
or public Iands;

3. Endanger life, health, or property;

4. Adversely affect the maintenance of m ni mum
flows and | evels established in chapter
40C- 8, F. A C

5. Adversely affect the availability of water
for reasonabl e beneficial purposes;

6. Be incapable of being effectively operated,;

7. Adversely affect the operation of a Wrk
of the District established in chapter
40C- 6, F. A C

8. Adversely affect existing agricultural
commercial, industrial, or residential
devel opnent s;

9. Cause adverse inpacts to the quality of
recei ving waters;

10. Adversely affect natural resources,
fish and wildlife;

11. Induce saltwater or pollution intrusion

12. Increase the potential for damages to
off-site property or the public caused by:

a. Fl oodpl ai n devel opnent, encroachment or
other alteration;

b. Retardance, acceleration, displacenment or
di version of surface water;

c. Reduction of natural water storage areas;

d. Facility failure;

13. Increase the potential for flood damages
to residences, public buildings, or proposed
and existing streets and roadways; or

14. O herw se be inconsistent with the over-
all objectives of the District.

(b) Because a proposed systemnmay result in
both beneficial and harnful effects in terns
of various individual objectives, in deter-
m ni ng whet her the applicant has provi ded
evi dence of reasonabl e assurance of conp-
liance with Rule 40C 4.301(a), F. A C, the
District may consider a bal ancing of specific
effects to show the systemis not inconsistent
with the overall objectives of the District.
(2)(a) To obtain a general or individual per-
mt for construction, alteration, operation
or mai ntenance of a systemor to obtain a con-
ceptual approval permt, each applicant nust
gi ve reasonabl e assurance that such activity
nmeets the foll owi ng standards:

1. Adverse water quantity inpacts will not
be caused to receiving waters and adj acent
| ands;



137.
| ssuance,

2. Surface and ground water |evels and sur-
face water flow, including the mninumflows
and | evel s established in chapter 40C 8,

F.A C, will not be adversely affected;

3. Existing surface water storage and
conveyance capabilities will not be adversely
af f ect ed,;

4. The system nmust be capabl e of being
ef fectively operated,;

5. The activity nust not result in adverse
i npacts to the operation of Wrks of the
District established in chapter 40C 6,

F.AC;

6. The quality of receiving waters wll not
be adversely affected such that the water
quality standards set forth in chapters
17-3, 17-4, 17-302, and 17-550, F.AC., wll
be exceeded;

7. Wetland functions will not be adversely
af f ect ed;

8. Oherwi se not be harnful to the water
resources of the District.

Rul e 40C-42.023, Florida Adm ni strati ve Code,
states as fol |l ows:

(1) To receive a general or individual per-
mt under this chapter the applicant mnust
provi de reasonabl e assurance based on pl ans,
test results and other information, that the
st or nwat er nmanagenent system

(a) wll not result in discharges fromthe
systemto surface and ground water of the
state that cause or contribute to violations
of state water quality standards as set forth
in chapters 17-302 and 17-550, F. A C

(b) wll not adversely affect drainage and
flood protection on adjacent or nearby proper-
ties not owned or controlled by the applicant;

Requi renents for

(c) wll be capable of being effectively oper-

ated and numi ntai ned pursuant to the requirenent

of this chapter; and

(d) neets any applicable basin criteria con-

tained in chapter 40C-41, F. A C

(2)(a) A showing by the applicant that the
st or mnvat er nmanagenent system conplies with
the applicable criteria in section 40C 42. 024,
40C- 42. 025, 40C-42.026, and 40C-42. 0265,
F.A.C., shall create a presunption that the
appl i cant provi ded reasonabl e assurance t hat
the proposed activity neets the requirenents

i n paragraphs (a), above.

(b) A showing by the applicant that the storm

wat er managenent systemconplies with the crit-

eria of subsection 40C 24.025(8) and (9),
F.A.C., shall create a presunption that the



appl i cant provi ded reasonabl e assurance t hat
t he proposed activity neets the requirenents
i n paragraph (b), above.

(c) A showing by the applicant that the storm
wat er managenent system conplies with the
applicable criteria of sections 40C 42.027,
40C- 42.028, and 40C 42.029, F.A C., shal
create a presunption that the applicant
provi ded reasonabl e assurance that the pro-
posed activity neets the requirenents in
par agraph (c), above.

138. Rule 40C-42.024, Florida Adm nistrative Code, General and Individua
Permts, states in pertinent part as follows:

(3) The follow ng types of stormwater nanage-
ment systens will be processed as an individua
permt according to the adm nistrative proce-
dures set forth in chapter 40CG4, F.A C

* * *
(c) Systens which do not neet the applicable
criteria of sections 40C 42.025, 40C 42.026,
40C-42.0265, F.A.C An affirmative show ng
by the applicant based on plans, test results,
cal cul ations, or other information that an
alternative design is appropriate for the
specific site conditions will create a presunp-
tion in favor of satisfying the applicable
standards in subsection 40C 42.023(1), F. A C

(4) In otherw se determnm ning whether reason-
abl e assurance has been provided for para-
graphs (3)(b) and (c), above, the District

shal I, where appropriate, consider
(a) Wether best managenent practices are
proposed, . . . .

(b) The public interest served by the system

(c) The probable efficacy and costs of alter-
nati ve controls; and

(d) \Whether reasonabl e provi sions have been
made for the operation and mai nt enance of the
proposed system

139. Applying the above reference provisions of Chapter 40C, Florida
Admi ni strative Code, to the unique facts of this case, Petitioner is entitled to
i ssuance of an MSSWpermt. Balancing the specific beneficial and harnful
effects of the various individual objectives listed in Rule 40C-4.301, Florida
Admi ni strative Code, indicates that the project is not inconsistent with the
state's policies set forth in Chapter 17-40, Florida Adm nistrative Code, or
Respondent's overall objectives as expressed in its rules and witten policies.

140. Respondent alleges that one of its goals is to restore Rose Bay to
its natural state. Renoval of the causeway night be appropriate at sone point
intinm to restore the bay's natural circulation pattern and elimnate the nuck
that has accumul ated in the causeway's shadow. However, Respondent's plans to
reduce freshwater inputs |oaded with harnful sedinent and to elimnate the



accunul ated nuck are vague and specul ative. Renoval of the causeway before
Respondent acconplishes these nore serious problens is potentially harnful to
t he downst ream ecosyst ens.

141. The project's proposed stormmvater treatnment systemis appropriate for
the specific site conditions. The project incorporates the best managenent
practices and state of the art technol ogy considering the limtations of the
project site. The project is clearly in the public interest. There is no
evi dence that redesigning the project to renove the causeway and to construct a
single bridge across Rose Bay at any point in tine would be any nore efficient
than the proposed project in treating the stormnvater runoff fromthe corridor
Requiring Petitioner to make such a change in its proposed design is
unreasonably costly under the circunstances.

Xl.  WETLAND RESOURCE MANAGEMENT

142. The applicable rule criteria for reviewing a WRM permt are found in
Rul e 62-312 [formerly 17-312], Florida Adm nistrative Code, Dredge and Fil
Activities. Rule 62-312.080, Florida Admi nistrative Code, Standards for
| ssuance or Denial of a Permt, states in pertinent part:

(1) 1In accordance with Section 403.918(1),
F.S., no permt shall be issued unless the
appl i cant has provided the Departnment wth
reasonabl e assurance based on plans, tests
results, or other information that the pro-
posed dredging or filling will not violate
wat er quality standards.

* * *
(3) No permt shall be issued for dredging
and filling which significantly degrades or
is within an Qutstanding Florida Water unl ess
the applicant conplies with section 403.918(2),
Florida Statutes, and section 62-4.242, F. A C

143. Section 403.918, Florida Statutes (1991), sets forth the applicable
statutory criteria for granting or denying the instant WRM permit. [In 1993, the
| egislature revised and transferred this section to Section 373.414(1), Florida
Statutes, set forth above as the public interest test in paragraph 130. The
1993 revision did not make any substantive changes in the test.

144. Under either version of the test, Petitioner has provided reasonabl e
assurances that the project will be clearly in the public interest. The
project's stormwvater treatnment systemw ll not result in significant violations
of water quality standards. Rather, it will result in a net inprovenment to the
quality of receiving waters over tine. The supplenental planting scheme wll
further reduce the adverse inpact of existing conditions.

145. Additionally, as discussed above, the project will not violate Rule
62-4.242(2) and (3), Florida Adm nistrative Code. Accordingly, Petitioner has
denonstrated entitlenment to a WRM permit.

Xil. MTIGATI ON
146. The responsibility of determ ning whether an applicant's proposed

mtigation is sufficient to offset any adverse inpacts of a project is the sole
province of the permtting agency. 1800 Atlantic Dev. v. Dept. of Env. Reg.



552 So. 2d 946, 955 (Fla. 1st DCA 1989). However, it is a rare case that cannot
be mtigated under any circunstances. 1d. at 954. Respondent's notice of
agency action denying the subject application gave only two suggestions as
mtigation for adverse inpacts of the project: (1) the renoval of the causeway
and construction of a bridge across Rose Bay; and (2) the placenent of two ten
feet by six feet box culverts side by side in the causeway. Respondent's notice
did not address Petitioner's proposed vigorous planting scheme as mitigation for
t he project.

147. During the formal hearing it becane clear that constructing culverts
in the causeway woul d not have any beneficial effect on restoring the bay's
circulation patterns and reducing the sedi ment accunul ati on. The hearing al so
reveal ed that renmoval of the causeway is inpracticable and not advisable,
regardl ess of the expense, until sonme indefinite time in the future, if ever.
On the other hand, proceeding with the project as designed will inprove the
exi sting conditions and serve a substantial public need.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Conclusions of Law, it is,
t heref ore reconmended t hat Respondent enter a final order granting Petitioner a
MSSWand a WRM pernit for the subject applications in accordance with the terns
and conditions as reconmended in the technical staff reports presented at
heari ng.

DONE AND ENTERED this 13th day of June, 1996, in Tall ahassee, Leon County,
Fl ori da.

SUZANNE F. HOOD, Hearing O ficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 13th day of June, 1996.
APPENDI X
The followi ng constitutes specific rulings pursuant to Section 120.59(2),
Florida Statutes, on all of the Proposed Findings of Fact submitted by the

parties to this case.

Petitioner's Proposed Findings of Fact

1-4. Accepted in Findings of Fact (FOF) 1-5.
5. Accepted in FOF 18.

6. Accepted in FOF 33.

7- 8. Accepted in FOF 35-37.

9. Accepted in FOF 6.

10. Accepted in FOF 9.

11-13. Accepted in FOF 11-13.



14-16.
17.

18.
19- 20.
21.

22.

23.

24,

25.

26.

27.

28.
29- 30.
31.

32.

33.

34.
35-39.
40- 46.
47.
48.
49- 53.
54-107.

108-144.

145- 154,
155-202.

Accepted in FOF 7-8.

Accepted in FOF 63, 69, & 74-83.
Accepted in FOF 9-10.

Accepted in FOF 19-20.

Accepted in FOF 3 & 5.

Accepted in FOF 16-17.

Accepted in FOF 18 & 27.

Accepted in FOF 14 & 16.

Accepted in FOF 21-22.

Accepted in FOF 23 & 27.

Accepted in FOF 24.

Accepted in FOF 26.

Accepted in FOF 25.

Accepted in FOF 27.

Accepted in FOF 29 & as restated in FOF 28.
Accepted as subordinate to FOF 27-30.
Accepted in FOF 30.

Accepted in FOF 31-37.

Accepted in FOF 38-45

Accepted in FOF 50.

Accepted in FOF 15.

Accepted in FOF 7, 9, 12-13, & 42.

For the nost part, these proposed findings of facts
are repetitious of Petitioner's proposed findings of
fact 1-53. To the extent they are not repetitious,
the are accepted in part as subordinate to FOF 7-52,
112-115, & 116-122. Specifically reject any proposed
finding of fact stating that the project will not
result violations of water quality standards or | ower
t he existing anbient water quality. However, any
such inpacts will not be significant. The project
will result in a net inprovenent to the quality of
recei ving waters over existing conditions. See FOF
116-122.

Accepted as subordinate to 53-111, 112-115, & 116-
122.

Accepted as subordinate to 53-122.

Accepted in part and rejected in part. See FOF 53-
122. The hydrodynam ¢ nodel i ng anal ysis was

per suasi ve evi dence that the causeway alters the
bays's circul ation regi ne and that sedi nment

accunul ates in the shadow of the causeway. It was
not persuasive evidence that the causeway restricts
the quantity of water flowing in and out of the bay's
west | obe. The greater weight of the evidence

i ndicates that the freshwater inputs, |oaded with
sedinment, are primarily responsible for the bay's
degraded condition. The causeway is a m nor
hydraulic restriction.

Respondent' s Proposed Fi ndi ngs of Fact

1-30.
31-58.

Accepted as restated in FOF 1-52.

Accepted in part and rejected in part. See FOF 53-
111. Specifically reject proposed findings 34 & 37.
The causeway is not a major cause for the | ack of
circulation and flushing in the bay. The man-nmade



59- 96.

97-152.

153.
154-176.

obstructions to flow are not causing significant
probl ens. Renpval of the causeway and the old

hi ghway island will elimnate circul ation dead zones
and prevent the accunul ation of sedinment in their
shadow. However, there is no persuasive evidence
that renoval of these obstructions to flow wll
significantly inprove the habitat of Rose Bay as a
whol e. Reject proposed findings 38-40 because there
i s no persuasive evidence that creating an opening in
t he causeway woul d: <create nore flow, dimnish the
bay's bacterial problem reduce the inpact of
freshwater inputs; or quickly restore the bay's

bi ol ogi cal system Reject first sentence of proposed
finding of fact 43 because the extent to which the
bay can be restored is speculative. Reject the
second sentence of proposed finding of fact 43 as not
supported by persuasive evidence. Reject proposed
findings of fact 45-58 in part because the extent and
effect of conmtnment by Volusia County and the City
of Port Orange to restore Rose Bay is vague and
specul ative. There is no persuasive evidence that
either of these entities will ever achieve their

al | eged goal s.

Accepted in part and rejected in part. See FOF 63-
93. Proposed findings of fact 61 is overbroad. The
first sentence of proposed findings of fact 84 is
over broad. Reject proposed finding of fact 88-95
because no persuasive evidence as to which met hod
shoul d be used to renove accunul ated sedi nent or how
long it will take to conplete the job after that
decision is nmade. There is no evidence that any
entity will be able to secure the necessary permits
and funding to renove the sedinent. Proposed
findings of fact 96 is rejected as contrary to nore
per suasi ve evi dence

Accepted in part and rejected in part. See FOF 94-
111. Reject any proposed finding that the causeway
restricts the quantity of water flowing in and out of
the bay's west | obe as contrary to nore persuasive
evi dence. Proposed findings of fact 103-104 rejected
as contrary to nore persuasive evidence. Rose Bay
does not and never did really "flush." Renoving the
causeway and the old highway island would restore a
natural circulation pattern but would not cause the
bay to flush. Proposed findings of fact 110-144
accepted but subordinate to FOF 94-111. Reject
proposed findings of fact 145 because Rose Bay w ||
al ways be a depositional environnent. Reject
proposed findings of fact 146 as overbroad and not
supported by persuasive evidence. Proposed findings
of fact 147 is m sl eadi ng because renoval of the
causeway will have only a localized effect on

sedi ment accumul ation. Proposed finding of fact 152
is rejected as not supported by persuasive evidence.
Not a finding of fact.

Accepted in part as subordinate to FOF 31-52, 112-
115, 116-122.



177-178. Not findings of fact.

179. Rej ected as overbroad and not supported by persuasive
evi dence.

180-181. Not findings of fact.

182. Rej ected as not supported by persuasive evidence.

183. Not a finding of fact.

184-205. Rejected to the extent of any conflict with nore
per suasi ve evidence in support of FOF 116-122.
206-219. Accepted as subordinate to 112-115.

COPI ES FURNI SHED:

Francine M Ffol kes, Esquire
Department of Transportation

Mail Station 58

605 Suwannee Street

Tal | ahassee, Florida 32399-0458

Nancy B. Barnard, Esquire

St. Johns River Water Managenent District
Post O fice Box 1429

Pal at ka, Florida 32178-1429

Henry Dean, Executive Director

St. Johns River Water Managenent District
Post O fice Box 1429

Pal at ka, Florida 32178-1429

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



ST. JOANS R VER WATER MANAGEMENT DI STRI CT
STATE OF FLORI DA,
DEPARTMENT OF TRANSPORTATI ON
Petiti oner,

VS. DOAH CASE NO. 94-5261
SIRWWD F. OO R 94-1501

ST. JOHANS Rl VER WATER

MANAGEMENT DI STRI CT,

Respondent

FI NAL CORDER

Pursuant to notice, the Division of Admi nistrative Hearings (DOAH), by its
duly designated hearing officer, the Honorable Suzanne F. Hood,, held a fornal
adm ni strative hearing in the above- styled case on May 3, 4, and 5, 1995, in
Del and, Florida, and on February 5, 1996, in Tall ahassee, Florida.

A. APPEARANCES

For Petitioner: Francine M Ffol kes, Esquire
Department of Transportation
Mal |l Station 58
605 Suwannee Street
Tal | ahassee, Florida 32399-0458

For Respondent: Nancy B. Barnard, Esquire
Mary Jane Angel o, Esquire
St. Johns River Vater
Managenment District
Post O fice Box 1429
Pal at ka, Florida 32178-1429

On June 13, 1996, Ms. Hood submitted to the St. Johns River Vater
Managenment District (District), and all other parties to this proceeding, a
Recomended Order, a copy of which is attached hereto as Exhibit A The
District staff tinmely filed Exceptions to the Recormended Order as well as a
Suggestion for Remand. Petitioner tinely filed a Response to the Respondent's
Exceptions to Reconmended Order and Suggestion of Remand. This matter then cane
bef ore the CGoverning Board on July 10, 1996, formal agency action.

B. STATEMENT OF THE | SSUES
The issues in this case are: (1) whether the Florida Departnent of

Transportation, (DOT) is entitled to a Managenent and Storage of Surface Waters
(MSSW permit to authorize the construction and operation of a surface water



managenment systemto serve eight bridge replacenents on State Road 5 in Vol usia
County, Florida; (2) whether the Florida Departnment of Transportation is
entitled to a Wetl and Resource Managenment (WRM) pernit for the placenent and
excavation of fill material in waters of the state in connection with the

repl acenent and w deni ng of said bridges and their approaches; and, if so, (3)
what conditions should apply.

C. APPLI CABLE STATUTES AND RULES

In 1993 the Florida Legislature enacted Chapter 93-213, Laws of Florida,
(the Florida Environnental Reorganization Act) which, anmong ot her things,
repeal ed Sections 403.91-403.929, Florida Statutes (F.S.)(1991), and
substantially revised Section 373.414, F.S., adding to that section a public
interest test nearly identical to the language fornmerly found in Section
403.918, F. S. (1991). 30 and 45, Chapter 93-213, Fla. Laws, respectively. The
Department of Environnmental Protection and the water managenent districts were
directed to adopt rules inplenenting the revised Section 373.414, F.S. Section
373.414(9), F.S.; See Fla. Electric Coordinating Goup, et. al. v. Suwannee
Ri ver Water Managenent District. et. al. 17 FALR 3242 (DOAH Fi nal O der
7/ 24/ 1995) aff'd, 674 So.2d 141 (Fla. 4th DCA 1996). These rul es becane
effective October 3, 1995. See history notes to Rule 40C-4.302, Florida
Admi ni strative Code (F.A.C.) After the effective date of these rules, permts
i ssued pursuant to Part 1V of Chapter 373, F.S., were to be know as
Envi ronnental Resource Pernmits 14, Chapter 93-213, Fla. Laws.

In 1994, the Legislature enacted Chapter 94-122, Laws of Florida, adding
Subsection 14 to Section 373.414, F.S. Subsection 373.414(14), F.S., provides
that applications for permts pursuant to Sections 403.91-403.929, F. S., (1991)
and Part IV of Chapter 373, F.S., which are submtted and conplete prior to the
ef fective date of rules adopted pursuant to Subsection 373.414(9), F.S.

(Cctober 3, 1995) shall be reviewed under the rul es adopted pursuant to Sections
403.91-403.929, F.S., (1991) and part 1V of Chapter 373, F.S., in existence
prior to the effective date of the rul es adopted pursuant to Subsection
373.414(9), F.S. (CQctober 3, 1995). The WRM permit application which is the
subj ect of this proceeding was submitted pursuant to the authority under
Sections 403.91-403.929, F.S., (1991) and was submitted and conplete prior to
Cctober 3, 1995. The MSSWopermt application which is the subject of this
proceedi ng was subnmitted pursuant to the authority under Part IV of Chapter 373,
F.S., and was submitted and conplete prior to Cctober 3, 1995. Thus, the
Petitioner is entitled to have these two applications reviewed under the

rel evant rules as they existed before Cctober 3, 1995.

Subsection 373.414(1), F.S., as anended by Chapter 93-213, Laws of Florida,
was not self executing. This subsection did not beconme effective until the
rul es adopted pursuant to Subsection 373.414(9), F.S., becane effective. Thus,
the MSSWpermt application which is the subject of this proceeding is to be
revi ewed under the statutory | anguage of Part IV of Chapter 373, F.S., it
exi sted before Chapter 93-213, Laws of Florida. Specifically, this review does
not include the public interest test that now exists in Subsection 373.414(1),
F.S. In Conclusion of Law 130, the Hearing O ficer reviews the MSSW permt
application which is the subject of this proceedi ng under the public interest
test of Subsection 373.414(1). The CGoverning Board may reject conclusions of
| aw whi ch have been proposed by a hearing officer. Harloff v. Cty of Sarasota,
575 So.2d 1324 (Fla. 2nd DCA 1991) rev. den., 583 So.2d 1035 (Fla. 1991). For
the reasons stated above, this reviewis incorrect, and Conclusion of Law 130 is
rejected to this extent.



The WRM permt application which is the subject of this proceeding is
governed by Chapter 62-312, F.A C., as such rule existed before Cctober 3, 1995.
Chapter 62-312, F. A C, existing before Cctober 3, 1995, inplenented Sections
403.91-403.929; F.S. (1991), including Section 403.918, F.S. (1991). Thus, any
WRM permit application reviewed under Chapter 62-312, F. A C., existing before
Cct ober 3, 1995, nust al so be reviewed under Section 403.918, F.S.(1991).

Section 373.414(1), F. S. (1995), does not apply to such application.

In Concl usions of Law 130, 131, 143, and 143, the Hearing O ficer reviews
the WRM permt application which is the subject of this proceedi ng under the
public interest test of Section 373.414(1), F.S. For the reasons stated above,
the Hearing Oficer's review of this WRM permit application under Section
373.414(1), F.S., is incorrect and is rejected. Harloff, supra This WRM permi t
application is reviewed under Section 403.918, F.S. (1991).

D. HARM TO THE WATER RESOURCES AND OBJECTI VES OF THE DI STRI CT

In its Exception No. 3, the District argues that, in Conclusion of Law 139,
the Hearing Oficer has incorrectly conbined the harmto the water resources
permtting criteria of 40C4.301(2)(a) with the objectives of the District
permtting criteria of 40C4.301(1)(a). The District asserts that the harmto
the water resources permtting criteria of 40C 4.301(2)(a) are not susceptible
to bal ancing one criteria agai nst another to determ ne whether overall the
activity will not result in harmto the water resources of the District. But
rat her, reasonabl e assurance must be provided by D.O T. for each criteria.

Thus, the District argues, that in Conclusion of Law 139, the Hearing Oficer
incorrectly balances all of the criteria 40C 4.301(2)(a) and 40C-4.301(1)(a) to
determ ne that this project satisfies the all of the requirements of 40C 4.301
wi t hout naking specific determ nations as to whether the individual requirenments
of 40C 4.301(2)(a) are nmet. This exception is accepted in part.

As a background reference, Section 373.413, F.S., provides that the
District may permt activities regulated under Part |V of Chapter 373, F.S., to
ensure that such activities will not be harnful to the water resources of the
district. Section 373.416, F.S., allows the District to permt the operation
and mai ntenance of activities regulated under Part IV of Chapter 373, F.S., to
ensure that these activities will not be inconsistent with the overall
objectives of the district, and will not be harnful to the water resources of
the district.

The criteria which nust be net to ensure that an activity requiring a
permt under Part 1V of Chapter 373, F.S., is not inconsistent with the overall
objectives of the district are set forth in former Rule 40C 4.301(1)(a), F. A C
(See 9.0 Applicant's Handbook: Managenment and Storage of Surface Waters
effective 11/22/94.) Former Rule 40C 301(1)(a), F.A C, provided:

(1)(a) To obtain a general or individual
permt for operation, maintenance, renoval or
abandonnent of a systemor to obtain a
conceptual approval permt each applicant
must gi ve reasonabl e assurance that such
activity will not:

1. Adversely affect navigability of rivers
and har bors;
2. Adversely affect recreational devel opnment

or public I ands;
3. Endanger life, health, or property;



4. Adversely affect the nmaintenance of
m ni mum fl ows and | evel s established in
chapter 40C-8, F. A C

5. Adversely affect the availability of
wat ers for reasonabl e beneficial purposes;

6. Be i ncapabl e of being effectively
oper at ed;

7. Adversely affect the operation of a Wrk
of the District established in chapter 40C 6;
F.AC;

8. Adversely affect existing agricultural
commercial, industrial, or residential
devel opnent s;

9. Cause adverse inpacts to the quality of

recei ving waters;

10. Adversely affect natural resources, fish
and wildlife;

11. Induce saltwater or pollution intrusion

12. Increase the potential for damages to
off-site property or the public caused by:
a. Fl oodpl ai n devel opnent, encroachnent

or other alteration;
b. Retardance, acceleration, displacenent

or diversion of surface water;
c. Reduction of natural water storage areas;
d. Facility failure;

13. Increase the potential for flood damages
to residences, public buildings, or proposed
and existing streets and roadways; or

14. O herw se be inconsistent with the overal
obj ectives of the District.

(b) Because a proposed system may result
in both beneficial and harnful effects in
terns of various individual objectives, in
det erm ni ng whet her the applicant has
provi ded evi dence of reasonabl e assurance
of compliance with Rule 40C 4.301(1)(a),
F.A.C., the District may consider a

bal anci ng of specific effects to show the
systemis not inconsistent with the
overal | objectives of the District.

In determ ning whether an activity nmeets the overall requirenents of fornmer
Rul e 40C-4.301(1)(a), F.A.C., each of the specific requirements of 40C
4.301(1)(a)l.14 nust be evaluated. See e.g. Florida WIldlife Federation v.
Admiral Corporation, DOAH No. 86-3272, SIRWD FOR 86-471 (SJRWD Fi nal Order
February 12, 1987). Were this evaluation indicates that the activity may
result in both beneficial and harnful effects, the District may consider a
bal anci ng of specific effects to show that the activity is not inconsistent with
the overall objectives of the District. Former Rule 40C 4.301(1)(b), F. A C

The criteria which nust be net to ensure that an activity requiring a
permt under Part |1V of Chapter 373, F.S., will not be harnful to the water
resources of the district, are set forth in former Rule 40C 4.301(2)(a), F. A C
(See 10.0 Applicant's Handbook: Managenent and Storage of Surface Waters
effective 11/22/94) Former Rule 40C 4.301(2)(a) provides:



(2)(a) To obtain a general or individua
permt for construction
alteration, operation, or maintenance of a
systemor to obtain a conceptual approval
permt, each applicant nust give reasonable
assurance that such activity neets the
foll ow ng standards:
1. Adverse water quantity inpacts will not
be caused to receiving waters and adj acent
| ands;
2. Surface and ground water |evels and surface
water flow, including the m nimmflows and
| evel s established in chapter 40C-8, F. A C
wi Il not be adversely affected;
3. Existing surface water storage and
conveyance capabilities will not be adversely

af f ect ed,;
4. The system nust be capabl e of being
O ef fectively operated

5. The activity nust not result in adverse
i npacts to the operation of Wrks of the
District established in chapter 40C 6, F. A C

6. The quality of receiving waters wll not
be adversely affected such that the water
qual ity standards set forth in chapters
17-2, 17-4,17-302, and 17-550, F.A.C., wll
be exceeded;

7. Wetland functions will not be adversely
af f ect ed,;

8. Oherwi se not be harnful to the water
resources of the District.

In determ ning whether an activity nmeets the overall requirenents of fornmer
Rul e 40C-4.301(2)(a), each of the specific requirements of 40C 4.301(2)(a)l.- 8.
must be met. There is no bal ancing of the specific requirenents of 40C
4.301(2)(a) 1. though 8. as there is for the specific requirenents of 40C
4.301(1)(a)l.-14.

In this case, ,the Hearing Oficer correctly lists the applicable
permtting criteria of former Rule 40C-4.301, F. A C., in Conclusions of Law 136.
However, in Conclusion of Law 139, the Hearing O ficer sunmarily bal ances these
criteria as a unit to determne that the Petitioner is entitled to the permt.
As stated above, there is no balancing of the criteria of 40C 4.301(2)(a), and a
bal ancing of the criteria 40C 4.301(1)(a) only occurs after an evaluation of the
i ndividual criteria of 40C4.301(1)(a)1.-14. indicates that the activity may
result in both beneficial and harnful effects. The Hearing Oficer also states
that some of these criteria are net in paragraph 116 of the Recomrended O der
under the title Factual Conclusions, but these statenents are conclusions of |aw
that these criteria are net with no analysis of how the facts found denonstrate
that the enunerated criteria are satisfied. Thus the Hearing Oficer has failed
to correctly evaluate this activity under the individual criteria of forner
Rul es 40C-4.301(1)(a) and 40C 4.301(2)(a). The Governing Board nmay reject an
erroneous legal interpretation of an adm nistrative rule. Section
120.57(1)(6)(10), F.S.; Alles, supra. The Hearing Oficer's Conclusions of Law
116 and 139 are rejected.



E. CLEARLY IN THE PUBLI C | NTEREST, | NCONSI STENT WTH THE
OBJECTI VES OF THE DI STRI CT, AND HARMFUL TO THE WATER
RESOURCES OF THE DI STRI CT.

This project is located within Spruce Creek and Rose Bay. (Finding of Fact
6) Spruce Creek and Rose Bay are designated Qutstanding Florida Waters (OFW
under Rule 62-302.700(9)(i), F.AC. Since this project is located within OFW,
the project must be clearly in the public interest for the Petitioner to receive
its WRM permit. Section 403.918, F. S. (1991).

In Finding of Fact 100, the Hearing O ficer states that renoval of the
causeway will restore Rose Bay's natural flow pattern, and all ow di spersion of
the bay's sedi nent over a larger area. Finding of Fact 122 provides that
not hi ng short of conplete renoval of the causeway will restore Rose Bay's
natural flow patters or prevent accunul ation of sedinents in the causeway's
shadow. 1In this sane finding of fact, the Hearing O ficer declares that renoval
of the inpedinments to-tidal flowin Rose Bay will be necessary in the future to
bal ance tidal forces with freshwater inputs after the freshwater di scharges have
been reduced and the accumul ated nuck elimnated. In Finding of Fact 52, the
Hearing Oficer states that this bridge will last for 75 years which is, in
essence, permanent.

The essence of the Hearing O ficer's reasoning in the Conclusions of Lawis
that other activities are also contributing to the degradati on of Rose Bay, and
that it is nore inportant to correct these activities than to renpve the
causeway. Thus, the Hearing Oficer found the project to be clearly in the
public interest, even though it will permanently restrict the natural tidal flow
into Rose Bay. W disagree. VWhile neither party has filed exceptions on this
point, the CGoverning Board's authority to nodi the Recommended Order is not
dependent on the filing of exceptions. Wstchester General Hospital v. DHRS
419 So.2d 705 (Fla. 1st DCA 1982).

The OFWclearly in the public interest test is nore stringent that the
contrary to the public interest test for a non-OFW Florida Keys Ctizen
Coalition v. 1800 Atlantic Devel opers, 8 F. A L.R 5564, 5572 (DER Final Order
1986), rev'd on other grounds, 552 So 2d 946 (Fla. 1st DCA 1989), rev. denied,
562 So 2d 345 (Fla. 1990). The weight to be accorded to the factors in Section
403.918(2), F. S. (1991) in determ ning conpliance with the clearly in the public
interest test are questions of law and policy reserved to this agency, not the
hearing officer. 1800 Atlantic Devel opers v. DER, 552 So.2d 946 (Fla. 1st DCA
1989), rev. denied, 562 So.2d 345 (Fla. 1990); Fla. Power Corp. v. Fla. DER, 14
FALR 4156, 4163 (DER Final Order 1996), aff'd, 638 So.2d 545 (Fla. 1994). |If
the dredge and fill permt is issued, there will be no foreseeabl e opportunity
to correct the tidal restriction created by the causeway. The bridge and
causeway will remain a permanent obstruction to the natural tidal flow into Rose
Bay, and thus a permanent barrier to the conplete restoration of Rose Bay. See
403.918(2)-(a)3. and 403.918(2)(a)5, F.S. (1991). Addressing the other
activities contributing to the degradati on of Rose Bay will never result inits
conpl ete restorati on because the facts establish that the causeway wil |l
permanently prevent natural tidal flow Petitioner has failed to show that
other public interest considerations of Section 403.918(2), F.S. clearly
outwei gh the permanent | oss of the natural flow patterns of Rose Bay. Thus,
while we fully recognize that other activities are contributing to the
degradati on of Rose Bay, we hold that it is not clearly in the public interest
to permanently prevent the natural tidal flow of Rose Bay, an OFW Any
concl usions of law in the Recommended Order to the contrary are rejected.
Harl of f, supra.



For the sane reasoning we hold that the Petitioner has not provided
reasonabl e assurance that this project is not inconsistent with the objectives
of the District and not otherw se harnful to the water resources of the
District. See Rules 40C-4.301(1)(a)l1l4. and 40C4.301(2)(a)8., F. A C. Because
Rose Bay is an OFW it is not consistent with the objectives of the District to
aut horize a permanent project that will prevent the conplete restoration of Rose
Bay even after the other activities contributing to the Bay's degradation are
addressed. Simlarly, approving this project will otherwi se harmthe water
resources of the District in violation of Rule 40C 4.301(2)(a)8, because it wll
permanently forgo the opportunity restore the natural tidal flow to a degraded
OFW wat er body, al t hough we recogni ze that other forces are contributing to that
wat er body' s degradation. Any conclusions of law in the Reconmended Order to the
contrary are rejected. Harloff, supra.

F. RULINGS ON THE DI STRI CT' S EXCEPTI ONS

The District's Exception No. 1 is not necessary to the final determ nation
of this proceedi ng because we conclude that this project is not clearly in the
public interest. The District's Exceptions Nos. 2 and 5 are accepted in that
the Hearing Oficer's determ nation that the proposed project will not cause
significant degradation to Rose Bay is not sufficient to satisfy the
requi renents of Rule 62-4.242(2)(a)2.b., F.A C. However, this project also does
not nmeet the requirenents of Rule 62-4.242(2)(a)2.b., F.A C., because it is not
clearly in the public interest. The District's Exception No. 3 is accepted to
the extent described above. However, the suggestion of remand contained wthin
Exception No. 3 is rejected. The District's Exception No. 4 is accepted to the
extent described in provisions above regarding applicable rules and stat utes.

CRDER OF DENI AL

WHEREFORE, based upon the foregoing, the MSSWand WRM permit applications
whi ch are the subject of this proceeding are hereby DENIED. To receive
approval, the Petitioner nust submt new permt applications which contain a
pl an for renmoval of the causeway through Rose Bay sufficient enough to restore
natural tidal flow

DONE AND CORDERED this 10th day of July 1996, in Pal atka, Florida.
ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT

BY:
W LLI AM SEGAL
CHAlI RVAN

RENDERED t his 6th day of August 1996.

BY:
PATRICIA C. SCHULTZ
DI STRI CT CLERK




ENDNOTE

1/ W note that the Departnent of Environmental Protection (DEP) has taken
varyi ng and somewhat inconsistent positions on this issue. For exanple, in

Di bbs v. Dept. of Envl. Protection, 17 F.A L.R 1531 (Fla. DEP Final Order April
4, 1995), DEP applied the public interest test of Section 373.414(1), F.S., to a
VWRM permit application reviewed under Chapter 62-312, F.A.C., as such rule

exi sted before COctober 3, 1995. Wereas, in Robert E. VanWagoner and Save Anna
Maria, Inc. v. Dept. of Transportation and Dept. of Envtl. Protection, DOAH Case
Nos. 95-3621, 95-3622; DEP Case Nos. 95-1073, 95-1094 (Fla. DEP Final Order My
14,1996), DEP applied Section 403.918, F. S. (1991), to this type of WRM perm t
application.
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