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Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly designated Adm nistrative Law Judge, the Honorabl e
Stephen F. Dean, held a formal adm nistrative hearing in the
above-styl ed cases on October 18-22, 1999, in St. Augustine,
Fl ori da.

A.  APPEARANCES

For Petitioner The Sierra Club: Peter Belnont, Esquire
102 Fareham Pl ace North
St. Petersburg, FL 33701

Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

For Petitioners/Intervenors Bobby C. Billie and Shannon Larsen:

Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

For Respondent St. Johns River Water Managenent District:

Ver oni ka Thi ebach, Esquire
Jenni fer Springfield, Esquire
P. O Box 1429

Pal at ka, FL 32178-1429

For Respondent Hines Interests Limted Partnership:

Marcia Tjoflat, Esquire
Lynne Matson, Esquire
1301 Riverpl ace Bl vd.
Suite 1500
Jacksonvill e, FL 32207

John Metcal f, Esquire
Tom Jenks, Esquire

200 West Forsyth Street
Suite 1400
Jacksonvill e, FL 32202

On Decenber 30,1999, the Honorable Stephen F. Dean
("Adm ni strative Law Judge" or "ALJ") submtted to the St. Johns
Ri ver Water Managenent District and all other parties to this
proceedi ng a Recomended Order, a copy of which is attached
hereto as Exhibit "A'". This matter then cane before the
Governi ng Board on February, 2000 for final agency action. At
that time, the Governing Board issued a Final Order and Order of



Remand, which approved the applicant's ERP application and
remanded the CUP application back to the ALJ to provide
conclusions of lawrelating to the issue of whether the CUP
application should be granted. Such conclusions of |aw were not
i ncluded in the Decenber 30,1999 Recommended Order. On April 26,
2000, the ALJ submtted to the St. Johns River Water Managenent
District and all other parties to this proceeding an Order on
Remand: Additional Conclusions of Law, a copy of which is
attached as Exhibit "B". Thereafter, H nes waived the Chapter
120, Fla. Stat., tinmefranes for final agency action on the CUP
permt application through June 15, 2000. Petitioners, The
Sierra Club, Bobby C. Billie and Shannon Larsen ("Petitioners"),
tinely filed joint exceptions to the ALJ's Order on Remand and
St. Johns R ver Water Managenment District ("District") tinely
filed exceptions to the ALJ's Order on Remand. Hines did not
file exceptions. The District and Hnes tinely filed responses
to exceptions. This matter then cane before the Governing Board
on June 13, 2000 for final agency action.

B. STATEMENT OF THE | SSUES

This Final Order on Remand invol ves one issue: whether
Hi nes' application for an individual consunptive use permt
("CUP") should be approved pursuant to Chapter 373, Florida
Statutes, and Chapter 40C- 2, Florida Adm nistrative Code. Al
issues related to the ERP application were addressed in our
February 10, 2000, Final Order

C. STANDARD OF REVI EW

The rul es regardi ng an agency's consi deration of exceptions
to a Recoomended Order are well established. The Governing Board
IS prescribed by section 120.57(1)(1), Fla. Stat. (1999), in
acting upon a Recommended Order. The Adm nistrative Law Judge
("ALJ"), not the CGoverning Board, is the fact finder. (Goss v.
Dist. Sch. Bd. of St. Johns County, 601 So.2d 1232 (Fla. 5th DCA
1992); Heifitz v. Dep't of Bus. Regulation, 475 So.2d 1277 (Fl a.
1st DCA 1997). A finding of fact may not be rejected or nodified
unl ess the Governing Board first determ nes froma review of the
entire record that the findings of fact are not based upon
conpet ent substantial evidence or that the proceedi ngs on which
the findings or fact were based did not conply with essenti al
requi renents of law. Section 120.57(1)(1), Fla. Stat.; Coss,
supra. "Conpetent substantial evidence" is such evidence as is
sufficiently relevant and material that a reasonable m nd would
accept as adequate to support the conclusion reached. Perdue v.
TJ Pal m Associ ates, Ltd., 24 Fla. L. Wekly D1399 (Fla. 4th DCA
June 16, 1999).




If a finding is supported by any conpetent substanti al
evi dence from which the finding could be reasonably inferred, the
finding cannot be disturbed. Freeze v. Dep't of Business
Regul ation, 556 So.2d 1204 (Fla. 5th DCA 1990); Berry v. Dep't of
Envtl. Regul ation, 530 So.2d 1019 (Fla. 4th DCA 1998). The
Governi ng Board may not rewei gh evidence admtted in the
proceedi ng, may not resolve conflicts in the evidence, may not
judge the credibility of witnesses or otherw se interpret
evi dence anew. (Goss, supra; Heifitz, supra; Brown v. Crim nal
Justice Standards & Training Coommin., 667 So.2d 977 (Fla. 4th DCA
1996). The issue is not whether the record contains evidence
contrary to the findings of fact in the Recormended Order, but
whet her the finding is supported by any conpetent substanti al
evidence. Florida Sugar Cane League v. State Siting Bd., 580
So.2d 846 (Fla. 1st DCA 1991). The term "conpetent substanti al
evi dence" relates not to the quality, character, convincing
power, probative value or weight of the evidence, but refers to
the exi stence of sonme quantity of evidence as to each essenti al
elenment and as to the legality and adm ssibility of that
evidence. Schol astic Book Fairs v. Unenpl oynent Appeal s
Conmi ssion, 671 So.2d 287, 289 (Fla. 5th DCA 1996).

The Governing Board in its final order may reject or nodify
t he concl usions of |aw over which it has substantive jurisdiction
and interpretations of admnistrative rules over which it has
substantive jurisdiction, provided the reasons for such rejection
or nodification are stated with particularity and the Governing
Board finds that such rejection or nodification is as or nore
reasonabl e than the ALJ's conclusion or interpretation. Section
120.57(1)(1), Fla. Stat. (1999). Furthernore, the Governing
Board's authority to nodify a Recomended Order is not dependent
on the filing of exceptions. Wstchester General Hospital v.
Dept. Human Res. Serve, 419 So.2d 705 (Fla. 1st DCA 1982). In
interpreting the "substantive jurisdiction" amendnent as it first
appeared in the 1996 changes to the Adm nistrative Procedures
Act, courts have continued to interpret the standard of review as
requiring deference to an agency in interpreting its own statutes
and rules. See, e.g., State Contracting and Engi neering
Corporation v. Departnment of Transportation, 709 So.2d 607, 608
(Fla. 1st DCA 1998).

D.  RULINGS ON EXCEPTI ONS

Petitioners jointly filed 12 exceptions to the ALJ's Order
on Remand. The District filed three exceptions to the ALJ's
Order on Remand. Hines did not file any exceptions to the ALJ's
Order on Remand. The parties' exceptions to the Recommended
Order have been reviewed and are addressed bel ow



Hereinafter, references to testinony will be nade by
identifying the witness by surnanme followed by transcript page
nunber (e.g. O Shea Vol. I1: 6). References to exhibits received
by the ALJ will be designated "Petitioners" for Petitioners, The
Sierra Club, Bobby C. Billie and Shannon Larsen; "District" for
Respondent, St. Johns River \Water Managenent District; and
"Hi nes" for Respondent, H nes Interests Limted Partnership,
foll owed by the exhibit nunber, then page nunber, if appropriate
(e.g. Hnes 2: 32). Oher references to the transcript wll be
indicated with a "T" followed by the page nunber (e.g. T. Vol.
I1: 60). References to the Decenber 30,1999 Recommended Order
w Il be designated by "R O." followed by the page nunber (e.g.
RQO: 28). References to the ALJ's April 26, 2000 Order on
Remand wi |l be designated as "Remand" foll owed by the page nunber
(e.g. Remand: 5). Unless otherwi se noted, all references to
conclusions of law are to those in the April 26, 2000 Order on
Remand.

RULI NGS ON DI STRI CT' S EXCEPTI ONS

District's Exception No. 1

District staff take exception to an apparent typographi cal
error in Conclusion of Law No. 2. It appears that the ALJ
transposed the nunbers of a section in the District's rules. 1In
this conclusion of law, the ALJ states that 40C 2.031, F. A C,
sets out the conditions for issuance of a CUP. It is obvious
that this is a typographical error. The reference to "Section
40C-2.031, Florida Adm nistrative Code," should read "Section
40C- 2. 301, Florida Adm nistrative Code." Section 40C- 2. 031,
Florida Adm nistrative Code (F.A.C.), deals with the
i npl enentati on dates of individual consunptive use permtting
prograns within the District, whereas section 40C 2.301, F. A C ,
entitled Conditions for |Issuance of Permts, sets forth the
conditions for issuance of a CUP. Therefore, District staff's
exception nunber 1 is granted and the reference to "Section 40C
2.031, Florida Admnistrative Code," in Conclusion of Law No. 2
is hereby corrected to read "Section 40C 2. 301, Florida
Adm ni strative Code."

District Exception No. 2

District staff take exception to Conclusions of Law Nos. 14,
15, 16, and 17 on the basis that the ALJ incorrectly concl udes
t hat subsection 40C-2.301 (2), F.A C., does not apply to the
subj ect CUP applicati on.

Subsection 40C-2.301 (2), F.A C, states:



To obtain a consunptive use permt for a use
which will commence after the effective date
of inplenentation, the applicant nust
establish that the proposed use of water:

(a) is a reasonable beneficial use;

(b) and will not interfere with any
presently existing |legal use of water; and

(c) is consistent with the public interest.
Par agraph 40C-2.301 (5)(a), F.A C., states:

A proposed consunptive use does not neet the
criteria for the issuance of a permt set
forth in subsection 40C-2.301 (2), F.AC, if
such proposed water use wll:

[Li st of six nunbered reasons for denial.]

We agree with staff's analysis. The three-prong test in
subsection 40C2.301 (23, F.A.C., is the unbrella provision of
the conditions for issuance of a consunptive use permt. This
provision applies to all CUP applications. Subparagraphs 40C
2.301 (5)(a)l through 6 are individual grounds for denial of a
CUP application. |If one of the six circunstances is present, the
three-prong test in subsection 40C2.301 (2), F.A.C, is not net,
but the test nonethel ess applies to the application. Subsection
40C-2.301 (2) requires the applicant to establish that its
proposed use neets the three-prong test, and therefore, even if
the grounds for denial in subparagraphs 40C 2.301 (5)(a)l through
6 are not applicable to an application, the requirenent that the
applicant's proposed use of water neets the criteria in
subsection 40C2.301 (2) is not negated. |In fact, paragraph 40C
2.301 (5)(b) states: "Conpliance with the criteria set forth in
subsection (5)(a) above [the six reasons for denial] does not
preclude a finding by the Board that a proposed use fails to
conply with the criteria set forth in Section 40C 2.301 (2) above
[the three-prong test]."” In Conclusions of Law Nos. 14,15, 16,
and 17, the ALJ m stakenly concludes that the three-prong test in
subsection 40C-2.301 (2), F.A C., does not apply if the grounds
for denial do not also apply. The Governing Board has
substantive jurisdiction and the primary responsibility to
interpret its owm rules which it is required to enforce. As
expl ai ned above, the ALJ erroneously interpreted section 40C
2.301 (2) and we find that our interpretation is as reasonabl e,
or nore reasonable, than the conclusion of the ALJ. Therefore,
District staff's exception nunber 2 is granted and the references



to subsection 40C2.301 (2) as not applying to the subject CUP
application are hereby stricken from Concl usi ons of Law Nos. 14,
15, 16, and 17.

District Exception No. 3

In their exceptions to the ALJ's Decenber 30, 1999
Recommended Order, District staff took exception to Finding of
Fact No. 82 in the Decenber 30,1999 Recomended Order, relating
to the CUP application. |In our February 10,2000 Final Order, we
reserved ruling on this exception. Thus, in their exception
nunber 3 to the Order on Remand, District staff is now
reasserting exception to Finding of Fact No. 82, in which, the
ALJ finds "[a]s an adjunct to the chem cal plan, the water in
t hese shallow wells should be periodically tested to ensure no
chemcals leech [sic] into the surficial water table." To
i npl ement this finding, paragraph 40C 2.301 (5)(b) states:
"Conpliance with the criteria set forth in subsection (5)(a)
above [the six reasons for denial] does not preclude a finding by
the Board that a proposed use fails to conply with the criteria
set forth in Section 40C-2.301 (2) above [the three-prong test]."
I n Concl usions of Law Nos. 14, 15,16, and 17, the ALJ m stakenly
concludes that the three-prong test in subsection 40C 2.301 (2),
F.A . C., does not apply if the grounds for denial do not also
apply. The CGoverning Board has substantive jurisdiction and the
primary responsibility to interpret its own rules which it is
required to enforce. As expl ained above, the ALJ erroneously
interpreted section 40C0-2.301 (2) and we find that our
interpretation is as reasonable, or nore reasonable, than the
conclusion of the ALJ. Therefore, District staff's exception
nunber 2 is granted and the references to subsection 40C 2. 301
(2) as not applying to the subject CUP application are hereby
stricken from Concl usi ons of Law Nos. 14, 15, 16, and 17.

District Exception No. 3

In their exceptions to the ALJ's Decenber 30, 1999
Recommended Order, District staff took exception to Finding of
Fact No. 82 in the Decenber 30,1999 Recomended Order, relating
to the CUP application. |In our February 10,2000 Final Order, we
reserved ruling on this exception. Thus, in their exception
nunber 3 to the Order on Remand, District staff is now
reasserting exception to Finding of Fact No. 82, in which, the
ALJ finds "[a]s an adjunct to the chem cal plan, the water in
t hese shallow wells should be periodically tested to ensure no
chem cals leech [sic] into the surficial water table." To
inmplement this finding, District staff recormend the foll ow ng
| anguage be added as a condition of the CUP permt:



The Permttee nmust submt a proposal to
periodically nmonitor the water quality of the
proposed surficial wells for indications that
the chem cals being applied on the golf
course are leaching into the surficial
aquifer. At a mninmum this plan nust

i nclude nmonitoring frequency, paraneters, and
duration, well locations and nmethod of
reporting data. The draft plan nust be
submtted to the District in conjunction with
the I ntegrated Pest Managenent Pl an required
to be submtted under ERP no. 4-109-0216.
After receiving witten approval fromthe
District staff of a surficial water quality
nmonitoring plan, the permttee nust inplenent
t he approved pl an.

We agree with District staff that the proposed permt condition
is necessary to inplenment the ALJ's finding. Mreover, inits
Response to Exceptions, Hnes has indicated that it agrees with
this proposed permt condition. Thus, District exception nunber
3 is granted.

RULI NGS ON PETI TI ONERS' EXCEPTI ONS

Petitioners' Exception No. 1

Petitioners take exception to the ALJ's alleged failure to
make findings of fact necessary to determ ne whether the public
interest test is nmet. Petitioners appear to be arguing that the
Governing Board's Final Order and Order of Remand required the
ALJ to make additional findings of fact regarding the public
interest test in the Order on Remand. As support, Petitioners
quote fromour Final Order and Order of Remand, in which we
stated that "on remand for inclusion of the conclusions of |aw,
the Adm nistrative Law Judge may find it necessary for additional
findings fromthe evidence to properly apply the findings to the
requisite law. " Petitioners' argunent is without nmerit. In our
previous order, we sinply stated that the ALJ nay nmake additi onal
findings of fact if necessary. Nowhere in that order did we
indicate that the ALJ was required to nake additional findings of
fact or that such additional findings were necessary.

Petitioners also cite to section 120.569(2)(m, Fla. Stat.,
whi ch provides that "[f]indings of fact, if set forth in a manner
which is no nore than nere tracking of statutory |anguage, mnust
be acconpani ed by a concise explicit statenment of the underlying
facts of record which support the findings" and section 1
20.57(1)(j) that provides that findings of fact shall be based
upon a preponderance of the evidence. Petitioners contend that



the ALJ failed to adhere to these statutory requirenments
regarding findings of fact related to the public interest test
and other requirenents of the rules. Petitioners do not identify
any specific findings of fact regarding the public interest test
or any other rule requirenents that are | acking. Nevertheless, a
review of the ALJ's Decenber 30, 1999 Recommended Order reveals
that the ALJ has nade sufficient findings of fact to support a
conclusion of law that the public interest test has been net.

"Public interest" is defined by the District as "those
rights and clains on behalf of people in general.” Rule 9.3, CUP
Appl i cants Handbook. This rule further states that "[I]n
determining the public interest * * * the Board will consider
whet her an existing or proposed use is beneficial or detrinental
to the overall collective well-being of the people or of the

water resources in the area, the District and the State.” This
definition has two conponents which require a determnation as to
whet her the use is "detrinmental"” or "beneficial": 1) the overal

collective well being of the people; and 2) the water resource in
the area, the District and the state. WIIliam Nassau v. Vernon &
| rene Beckman, et al., DOAH Case No. 92-0246 (St. Johns R ver
Wat er Managenent District, June 10, 1992). It is within our
purview to nmake a determ nation of whether the public interest
test has been nmet, based on the findings of fact determ ned by
the ALJ. The ALJ's findings of fact indicate that the proposed
water use will not be detrinental to the water resources of the
area, the District or the State and will not be detrinental to
the overall collective well being of the people. Mreover, the
ALJ's findings indicate that the proposed use will provide sonme
benefit to the overall collective well-being of the people. The
ALJ's findings of fact that support our conclusion that the
public interest test has been net include the follow ng: (1) the
proposed water use is to serve the needs of people who use a
recreational facility, a sales office and a construction trailer
(RO: 7-8; Findings of Fact 4); (ii) irrigation water for the
golf course will primarily be drawn fromthe storm water
managenent system wth the Floridan aquifer serving as a
secondary source (R O : 13-14, 33; Findings of Fact 18,19 and
75); (iii) the surface water source is designed so as to mnim ze
inpacts to wetlands (R O.: 13; Findings of Fact 18); (iv) the

wat er source for golf course way stations, the sales center, the
tenporary cl ubhouse, and a construction trailer is surficial
aquifer wells with an anticipated drawdown of only 0.01 feet
(RO: 7,14; Findings of Fact 4 and 20); (v) the primary source
of irrigation water, the surface water managenent system wl|
not adversely affect surface waters (R O : 29; Findings of Fact
63); (vi) the surface water managenment systemw || conply with
wat er quality standards (R O : 30-31; Findings of Fact 66-69);
(vii) the allocated quantity of water is consistent with District
Standards and with the allocations for other golf courses in the




area (R O : 32; Findings of Fact 74); (viii) water used for
irrigation is fromthe lower quality sources (the storm water
pond and the deeper aquifer), saving the nore desirable shall ow
aqui fer for drinking and househol d uses (R O : 33; Findings of
Fact 75); (ix) extensive water conservation neasures have been
inplenmented (R O : 32; Findings of Fact 76); (x) reclainmed water
will be used for irrigation when it becones available to the site
(R O: 34; Findings of Fact 77); (xi) the water use is not
expected to cause saline water intrusion (R O: 34-35; Findings
of Fact 78, 80); (xii) the water use will not adversely affect
exi sting |l egal uses of water (R O : 34; Findings of Fact 79);
(xiti) the water use will not |lower water levels so as to
adversely affect off-site vegetation (R O : 35; Findings of Fact
81); and (ivx) additional testing will be undertaken to ensure

t hat groundwater quality is not adversely affected (R O : 34-35
Fi ndi ngs of Fact 78 and 82).

Consequently, the ALJ has entered substantial findings to
support a determ nation under Rule 9.3, A H CUP, that the
proposed water use is consistent with the public interest.
Moreover, we note that contrary to the Petitioners' contentions,
the ALJ's findings of fact are not a "nmere tracking of the
statutory | anguage", but instead are facts specific to this case
that the ALJ gl eaned fromthe vol um nous record in this case.
Thus, this exception is rejected.

Petitioners' Exception No. 2

Petitioners take exception to recomended concl usion of |aw
nunber 4, in which the ALJ concludes that the proposed use is for
a purpose that is reasonable and in the public interest.
Specifically, Petitioners contend that the ALJ sets forth no
facts or reasoning for drawing this conclusion, but nerely tracks
the statutory | anguage. Petitioners maintain that such a bare
statenent the rule is net does not conply with section
120.569(2)(m, Fla. Stat. First, as was correctly pointed out by
District staff, Petitioners have msstated the ALJ's concl usion
of law and the pertinent rule provision. The ALJ's concl usion of
| aw nunber 4 and the District's rule 40C-2.301 (4)(b), F. A C.,
both state that "[t]he use nust be for a purpose that is both
reasonabl e and consistent with the public interest."” (enphasis
provided). Further, it should be noted that section
120.569(2)(m), Fla. Stat., applies to "findings of fact."
Petitioners exception nunber 2 is directed at a "concl usi on of
law." Thus, the cited statutory provision is not applicable.
Nevert hel ess, as described in detail in our holding on
Petitioners exception nunber 1, the ALJ made nunerous factual
findings in the Decenber 30, 1999 Recommended Order from which he
coul d reasonably concl ude that the proposed use is for a purpose
that is both reasonable and in the public interest. Moreover,



contrary to Petitioners' assertions, in conclusion of |aw nunber
4, the ALJ expressly stated that the use of stormmater and
groundwat er for the purpose of irrigating a golf course and the
use of groundwater for the purpose of tenporary househol d-type
uses, (i.e., drinking water uses at confort stations,
construction and sales facilities) were reasonabl e purposes
consistent wwth the public interest. Thus, Petitioners
exception nunber 2 is rejected.

Petitioners' Exception No. 3

Petitioners take exception to recomended concl usion of |aw
nunber 19, in which the ALJ concl udes, anong other things, that
t he proposed use is consistent with the public interest. Again,
Petitioners nmaintain that the ALJ sets forth no facts or
reasoning for draw ng this conclusion and that such a bare
statenent the rule is net does not conply with section
120.569(2)(m), Fla. Stat. First, it should be noted that the
ALJ's conclusion of law nunber 19 is nerely a sunmary of all of
hi s previous conclusions of law in nunbers 1 through 18. It does
not contain any new concl usions not previously drawn by the ALJ
in the Order on Remand. For the reasons stated nore fully in our
hol di ngs on Petitioners' exceptions nunbers 1 and 2, we find that
the ALJ nade sufficient factual findings to reasonably concl ude
that the propose use neets the public interest test. Thus,
Petitioners' exception nunber 3 is rejected.

Petitioners' Exception No. 4

Petitioners take exception to recommended concl usi on of |aw
nunber 6, in which the ALJ concludes that there is no
envi ronnental or econom ¢ harm caused by the consunptive use.
Petitioners argue that Hines failed to conduct an anal ysis of
surface or groundwater flow, and therefore there is insufficient
basis for the broad conclusion that there will be no
envi ronnment al harm caused by the consunptive use. Again,
Petitioners contend that the ALJ sets forth no facts or reasoning
for drawi ng this conclusion, but nerely tracks the statutory
| anguage and that such a bare statenment the rule is nmet does not
conply with section 1 20.569(2)(m, Fla. Stat. Petitioners cite
to portions of the record that they believe support their
position that there is not sufficient data to support the ALJ's
conclusion. Petitioners also contend that the ALJ inproperly
referred to a lack of saltwater intrusion and existing |egal
users as reasons that this test is met. Petitioners maintain
that the requirenents of 40C- 2.301 (4)(d) regardi ng adverse
envi ronnental and econom ¢ harm cannot be nmet by neeting the
saltwater intrusion and existing | egal users criteria that are
addressed in other permtting criteria.



Once again, we start by pointing out that section
120.569(2)(m, Fla. Stat., applies to factual findings, not to
conclusions of law, such as the one being objected to here.

Next, it appears that in this exception, Petitioners' are
attenpting to have us reweigh the evidence and reject the ALJ's
earlier findings of fact in the Decenber 30,1999 Recommended
Order that support this conclusion. W are not at liberty to do
so. In the Decenber 30,1999 Recommended Order, the ALJ nade
findings of fact related to the issue of whether the proposed use
woul d result in environnmental or economc harmin findings of
fact nunbers 78, 79, 80, 81 and 82. It is not within our purview
to determ ne whether the record contains evidence contrary to the
Adm ni strative Law Judge's finding of fact, but whether the
finding of fact is supported by conpetent substantial evidence.

Fl ori da Sugar Cane League v. State Siting Bd., 580 So.2d 846
(Fla. 1st DCA 1991); Heifetz v. Dept of Business Regul ation, 475
So.2d 1277 (Fla. 1st DCA 1985). Notw thstanding that the record
may contain evidence contrary to the Adm nistrative Law Judge's
finding, we are bound by these findings if the record discl oses
any conpetent substantial evidence in support. Bradley, 510
So.2d 1122; West Coast Regional Water Supply Auth. v. Harris, 604
So. 2d 892, cause dism ssed, 613 So.2d 4 (Fla. 1992). It should
be noted that Petitioners failed to file any exceptions to the
ALJ's findings of fact supporting this conclusion in their
exceptions to the ALJ's Decenber 30, 1999 Recommended Order. Nor
are Petitioners now arguing that the ALJ's findings are not
supported by conpetent substantial evidence. |nstead,
Petitioners appear to be arguing that there are certain specific
tests that Hi nes should have conducted to support its
application. The District rules do not require any specific test
be conducted to neet the criterion in section 40C 2.301 (4)(d),
F.A.C. The record contains anal yses that Hi nes conducted
regardi ng surface and groundwater flow. (H nes Exhibits 6, 7 and
25). As evidenced by his findings of fact, the ALJ apparently
determ ned that the specific types of studies that Petitioners
argue in favor of are not required for himto reach his findings.
W are not free to second guess the ALJ in these factual

determ nations. |In any event, the record does contain conpetent
substanti al evidence to support the ALJ's factual findings and
conclusion of law. Specifically, the record contains evidence
that, based on Hi nes' analysis of the potential for saltwater
intrusion in the Floridan aquifer, the potential for water |evel
drawdowns in the surficial aquifer and/or in adjacent wetlands
and the potential for inpacts to ground and surface water

quality, the environmental harm caused by the consunptive use

W Il be reduced to an acceptable amount. (Silvers Vol. VI: 105).
Hi nes perfornmed geophysical |ogging and a step-drawdown test on a
Floridan aquifer well, TW1, which previously existed on the
site. This test included water quality sanpling. (Davidson Vol.
I11: 15-16; H nes Ex. 25). The information obtained fromthe




test was representative of data that exists fromother Floridan
aquifer wells in the region, such as the Gty of St. Augustine's
wellfield, three mles fromthe project site, and the Dee Dot
Ranch wells. (Davidson Vol. I11: 26; Silvers Vol. VI: 108-109).
This information was relied upon by the District's expert to
concl ude that the proposed consunptive use wll not cause
significant saline water intrusion (to such an extent as to be

i nconsistent with the public interest), further aggravate
currently existing saline water intrusion problens, or seriously
harmthe water quality of this source of water. (Silvers Vol

VI: 108-109). As added assurance, District staff recommended a
permt condition that would require H nes to nonitor the water
quality in the proposed Floridan aquifer well for indicators that
saltwater intrusion is occurring and to curtail or abate the
saltwater intrusion if it does occur. (Silvers Vol. VI: 109;
District Ex. 4). Mreover, the proposed surficial aquifer wells
will be approximately 70 feet deep. (Silvers Vol. VI: 110).
There are no known sources of saltwater close enough to the
proposed | ocations of these wells to present a concern regarding
a potential for saltwater intrusion. (Silvers Vol. VI: 110).
Further, the proposed punping rates are too |ow to induce
saltwater intrusion. (Silvers Vol. VI: 110). Therefore, the
water quality of this source will not be seriously harnmed by the
consunptive use. (Silvers Vol. VI: 110).

Hi nes perforned geologic borings to determ ne the
characteristics of the surficial aquifer on the project site
property. (Davidson Vol. 1I11: 15). Using the information
obt ai ned fromthese borings and assum ng a punping rate of
approxi mately 400 gallons per day fromeach of the five proposed
surficial aquifer wells, District staff nodel ed the drawdowns in
the surficial aquifer. (Silvers Vol. VI: 112-113). Even at the
wel | head, the projected drawdown was only approxi mately one-
hundredth of a foot; this anpunt of drawdown is too small to be
shown on a map. (Silvers Vol. VI: 112-113). Hines and the
District al so eval uated whether the use of surface water to
irrigate the golf course would adversely affect water levels in
Marshal | Creek and associ ated wetl| ands by reduci ng the anmount of
stormnvat er runoff going to these areas. (Frye Vol. V. 25-27
Mracle Vol.s VI: 142-158, and VII: 38-47). The Marshall Creek
site is Fla. and has sandy soils; these two characteristics
operate to mnimze stormnater runoff volumes, and hence surface
flows contribute the small est conponent of water to the wetl ands
on this site. (Frye Vol. V: 25, 27, 53-54). As a cautionary
measure, District staff recommended that a condition be placed on
the environnental resource permt for the golf course requiring
Hines to nonitor the wetland | ocated adjacent to Pond L (the
Fl ori da- shaped pond) for changes resulting from dehydration, and
to mtigate for such changes if they do occur. (Frye Vol. V: 25,
27). Consequently, the proposed use will not cause the water




table or surface water level to be lowered so that interference
W Il be caused to existing |legal users, nor will stages or
vegetati on be adversely and significantly affected on | ands ot her
t han those owned, |eased, or otherw se controlled by the
applicant. (Silvers Vol. VI: 112-113).

Usi ng the Floridan aquifer characteristics derived fromthe
geophysi cal 1ogs and the step-drawdown test, H nes nodel ed the
drawdowns in the Floridan aquifer based on different punping
scenarios. (Davidson Vol. Il11: 16; H nes Ex. 25). The
District's expert reviewed this work and concl uded that the
anticipated decline in the potentionetric surface will not
interfere with existing legal users. (Silvers Vol. VI: 114).
Therefore, the proposed use will not cause aquifer potentionetric
surface levels to be lowered so that interference wll be caused
to existing legal users. (Silvers Vol. VI: 113).

As to Petitioners' argunment that saltwater intrusion should
not be considered in determ ning whether a proposed use w ||
result in environnental or econom c harm we disagree. First,
nothing in chapter 373, Fla. Stat., or the District's rules
prohi bits such a consideration. Moreover, we believe the ALJ
reasonably interpreted the criteria in 40C2.301 (4)(d), F.AC
as including a consideration of saltwater intrusion. Wile
clearly there are other possible environnmental and econom c
harns, saltwater intrusion is certainly one possible harmthat
shoul d be considered in this analysis. The nmere fact that other
parts of the District's rules specifically address saltwater
i ntrusion, does not nmean that an ALJ or this Board is prohibited
fromconsidering saltwater intrusion in nmaking its determ nation
under rule 40C-2.301 (4)(d), F.A C. Thus, for all of the reasons
descri bed above, Petitioners' exception nunber 4 is rejected.

Petitioners' Exception No. 5

Petitioners take exception to recommended concl usi on of |aw
nunber 10, in which the AM concl udes that the proposed
consunptive use will not cause or contribute to fl ood damage.
Petitioners assert that the ALJ's finding of fact no. 62 which
addresses flood prevention does not refer to the consunptive use
and that it only refers to off-site flooding. Moreover,
Petitioners conclude that there are insufficient findings of fact
to support the conclusion of law in accordance with section
120.569(2)(m, Fla. Stat. Although the ALJ does not reference
any specific findings of fact in conclusion of |aw no. 10, we
find that there are sufficient findings in the Recomended O der
that support the ALJ's conclusion. Specifically, in finding of
fact nunber 62 the ALJ found that by not increasing the discharge
rate off-site, the systemw ||l not result in off-site flooding
and that to prevent on-site flooding, H nes devel oped the project



to be flood-free as required by St. Johns County ordi nance.
(RO: 29) In this finding, the ALJ expressly found that the
construction and operation of the systemw /|| not result in on-
site or off-site flooding. Further, finding of fact nunber 62
expressly found that there would be no on-site flooding.
Moreover, finding of fact nunmber 62 relates to the CUP
application in the sense that it relates to the stormater
managenent system which is the primary source of water for golf
course irrigation and is contained within a section of the
Recommended Order entitled "Water Quantity Considerations,” which
is not limted to ERP issues.

In addition, Petitioners contend that the Recomended
Order's Finding of fact nunber 62 and a statenent in our Final
Order and Order of Remand contradict each other. Petitioners are
m staken. In finding of fact nunber 62, the ALJ found that by
not increasing the discharge rate off-site, the system does not
cause or contribute to off-site flooding. Qur Final Oder and
Order of Remand stated that "the post devel opnent runoff w il
exceed the pre-devel opnent runoff and that the increased vol unes
of runoff resulting fromthe placenent of inpervious surface nore
t han conpensates for the anpbunt used for reuse water to irrigate
the golf course.” (F.QO : 25) These statenents are not
contradictory. The ALJ's finding of fact nunber 62 addresses the
rate of discharge, whereas our finding addresses the vol une of
di scharge. The rate of discharge and the volune of discharge are
not coterm nous. A post-devel opnent increase in stormater
runoff does not necessarily nean that there will be flooding. In
fact, the ALJ made specific findings of fact that addresses how
the increased runoff would be handled (RO : 7-8) and ultimately
found that the systemwould not result in flooding (R QO : 28).

For all of the reasons stated above, Petitioners' exception
nunber 5 is rejected.

Petitioners Exception No. 6

Petitioners take exception to recommended concl usi on of |aw
nunmber 9, in which the ALJ concludes that, with regard to section

40C-2.301 (4)(j), Fla. Stat., "the groundwater sources of water
will not seriously be harnmed if the conditions recomended are
met." Petitioners argue that only two water quality sanples were

taken fromthe test well and that these sanples showed that the
total dissolved solids paraneter is in excess of the 500 ny/l
drinking water standard in section 62-550.320(1), F. A C
Petitioners argue that the permt requirenment that H nes conduct
tests after the fact does not alleviate H nes' responsibility to
prove that the requirenments are nmet in advance of approval of a
permt. Thus, Petitioners assert that H nes has failed to neet
its burden of proof that the water quality of the source of the



wat er shall not be seriously harnmed by the consunptive use under
section 40C-2.301 (4)a)., F.AC

It appears that, by taking exception to conclusion of |aw
nunber 9, Petitioners are actually taking exception to the ALJ's
factual findings that support this conclusion. Once again,
Petitioners appear to be arguing that District rules require
certain specified tests to be conducted or a certain specified
nunber of sanples to be taken. Petitioners are m staken.
District rules do not contain any such requirenents. Once again,
Petitioners are attenpting to have the Governing Board reweigh
t he evi dence regardi ng what types of tests or what nunbers of
sanples are sufficient. Such a weighing of the evidence is the
job of the ALJ and is beyond our authority. In the Decenber 30,
1999 Recommended Order, the ALJ nmade nunerous findings of fact
whi ch support his conclusion that the "groundwater sources of
water will not be seriously harned if the conditions are net."

In the Recommended Order, the ALJ nmade the follow ng
relevant findings: (i) other simlar wells in the area have
punped for years w thout inducing saltwater intrusion (R QO : 34;
Finding of Fact 78): (ii) tests of an existing on-site well
showed no changes in water quality (R O : 34; Finding of Fact
78); (iii) an additional punp test will be required to
denonstrate that no saltwater intrusion is occurring (R O : 34;

Fi nding of Fact 78); (iv) water quality data indicate that the
surficial aquifer in the area neets secondary drinking water
standards (R O : 35; Finding of Fact 80); (v) there is no
underlying saline water in the surficial aquifer (RO : 35

Fi ndi ng of Fact 80); (vi) the wells are not |ocated near a source
of lateral saline water intrusion (R O 35; Finding of Fact 80);
(vii) the proposed punping rates are so low, they will not cause
hydraul i ¢ pressure changes whi ch woul d i nduce saltwater intrusion
(R O: 35, Finding of Fact 80); (viii) the low rate of punping
fromthe surficial aquifer wells nmeans that off-site vegetation
will not be adversely affected through | owered water |evels or
stages (R O: 35; Finding of Fact 81 ); and (ix) water in the
surficial aquifer will be periodically tested to ensure no
chemcals leak into the surficial aquifer (R O : 35; Finding of
Fact 82). Thus, there is anple conpetent substantial evidence to
support the ALJ's determ nation that the groundwater sources of
water will not be seriously hammed Petitioners' reliance on

Met ropol i tan Dade County v. Coscan Florida, Inc. 609 So.2d 644
(Fla. 3d DCA 1992), is msplaced. 1In Coscan, the permt
applicant and the agency had conducted no analysis as to whet her
the project at issue would neet water quality standards. 1d. At
648. The District Court concluded that the agency nust make "an
effort to project at [the application] stage what the effects of
the proposed project will be." Id. In the instant case the ALJ
relied upon the District staff's analysis of the proposed effects




to groundwater. In addition to the application materials and
hydr ogeol ogi cal reports of on-site testing (H nes Exhibits 6, 7,
25, 26, 27 and 28), District expert Silvers conducted her own

i ndependent anal yses of the effects of the consunptive use.
Silvers testified that further testing was not necessary to
provi de reasonabl e assurances because (i) the applicant
adequately denonstrated the aquifer characteristics; (ii) the
appl i cant adequately conducted the analytical nodeling; (iil)
Silvers is aware of the saltwater interface based on past
investigations in the area; (iv) there was no potential for "up-
com ng" of saltwater due to the shall owness of the wells and the
proposed wi thdrawal rates; (v) the applicant conducted draw down
tests on the site; and (vi) the water quality fromthe tests are
consistent with regional data. (Transcript Volunme VI, pages 108-
09, 127 and 132-34). Thus, there is anple evidence at hearing to
support a conclusion that anal yses were conducted and reasonabl e
assurances have been provided

For all of the reasons set forth above, Petitioners
exception nunber 6 is rejected.

Petitioners Exception No. 7

Petitioners take exception to recommended concl usi on of |aw
nunber 13, in which the ALJ concludes that the public interest
test contained in paragraph 40C-2.301 (2)(c), F.AC, is net
because Hines is proposing to use the |lowest quality sources of
wat er avail abl e whil e avoi ding adverse inpacts to existing | egal
users and the water resources. Again, Petitioners argue that the
requi renents that the consunptive use utilize the |lowest quality
wat er source and not interfere with existing | egal users are
separate tests, which presumably Petitioners believe cannot be
considered in making a public interest determ nation. Further,
Petitioners contend that the conclusion that the public interest
test is net does not have the supporting correspondi ng factual
specificity required by section 120.569(2)(m, Fla. Stat.

Not hing in chapter 373, Fla. Stat., or the District's rules
prohi bits a consideration of the | owest quality source of water
or potential effects on existing | egal users as part of the
public interest analysis. Petitioners appear to be arguing that
the ALJ cannot rely on the sane finding of fact to support nore
t han one conclusion of law. W disagree. W believe the ALJ
reasonably interpreted the criteria in 40C2.301 (2)(c), F.AC
as including a consideration of the quality of the source of
wat er used and potential inpacts to existing | egal users. Wile
clearly there are other possible considerations that could factor
into a public interest determnation, the quality of the water
source and the inpact on existing |egal users certainly are
factors that should be considered in this analysis. The nere



fact that other parts of the District's rules al so address these
matters does not nmean that an ALJ or this Board is prohibited
fromconsidering these matters in making its public interest
determ nation under rule 40C-2.301 (2)(c), F.AC

As to Petitioners' argunment regarding the factual support
for the ALJ's conclusions of |aw that the public interest test is
met, we have addressed that issue in our rulings on Petitioners
exceptions 1 and 2, above. Thus, for all of the reasons
descri bed above, Petitioners' exception nunber 7 is rejected.

Petitioners Exception No. 8

Petitioners take exception to recommended concl usi on of |aw
nunber 14, in which the ALJ concludes that "In addition, none of
the six specific reasons for denial listed in Subsection 40C
2.301 (5), [F.AC], nust be applicable to the applicant."
Apparently Petitioners read this sentence as neaning that the ALJ
"exenpted" H nes fromthis section of the rule. W believe that
Petitioners have msinterpreted the ALJ's statenent. A careful
reading of the ALJ's Order on Remand indicates that this sentence
merely introduces his treatnent of rule 40C 2.301(5), F.AC, in
t he bal ance of concl usion of |aw nunber 14 and concl usions of |aw
nunmbers 15 through 18. 1n each of these conclusions, the ALJ
expl ai ns how the facts of this case do not invoke the reasons for
denial in this rule. In other words, contrary to the
Petitioners' assertion, the ALJ is not "exenpting" H nes fromthe
reasons for denial in the rule. Instead, the ALJ is saying that
for the permt to be issued, none of these six reasons for denial
must be invoked. The ALJ then explains why they are not invoked
under the facts of this case. Thus, this portion of Petitioners
exception nunber 8 is rejected.

Further in this exception, Petitioners al so express concern
with the ALJ's statenent that subparagraphs 40C 2.301 (5)(a)l and
40C-2.301 (2), F.A.C., do not apply. W agree with Petitioners
with regard to 40C-2.301 (2), F.A.C.. W have already addressed
this issue in our ruling granting the District's exception nunber
2. As to 40C-2.301 (5)(a)1, however, Petitioners are m staken.
In his conclusion of |aw nunber 14, the ALJ anal yzed rule 40C
2.301 (5)(a)l, F.A.C. and found that based on the specific facts
of this case, it does not apply -- i.e., the proposed use of
water will not significantly induce saline water encroachnent in
this case. Thus, Petitioners' exception 8 is accepted in part
and rejected in part.

Petitioners Exception No. 9

Petitioners take exception to recommended concl usi on of |aw
nunber 15, in which the ALJ concl udes that subparagraph 40C 2. 301



(5)(a)2 and subsection 40C-2.301 (2), F.A C., do not apply.
Petitioners contend that these sections do apply and that because
Hines failed to conduct an anal ysis of surface or groundwater
flow, there was no factual basis for any conclusion that surface
water levels will not be |lowered so that stages or vegetation
will be adversely and significantly affected on | ands other than
t hose owned, | eased or otherwi se controlled by the applicant.
Petitioners nake factual argunents, citing to various expert

W tness testinony fromthe transcript, that they believe are
contrary to the ALJ's concl usion.

First, we agree with Petitioners that rule 40C 2.301 (2),
F.A . C., does apply in this case. W addressed this issue in our
ruling on the District's exception nunber 2 above. As to the
applicability of rule 40C2.301 (5)(a)2, F.A.C., the ALJ did not
exenpt Hnes fromthis rule. The ALJ anal yzed rule 40C 2. 301
(5)(a)2, F.A C., and determ ned that based on the specific facts
of this case, that rule Does not apply" -- i.e., the proposed use
wi |l not cause the water table or surface water |evel to be
| onered so that stages or vegetation will be adversely and
significantly affected on | ands other than those owned, |eased or
ot herwi se controlled by the applicant.

As to Petitioners' argunents regarding the factual
under pi nnings for these conclusions, we find that the ALJ did
provide sufficient findings of facts to reach the concl usion that
rule 40C-2.301 (5)(a)2, F.A.C., is not invoked in this case.
Specifically, the ALJ's findings of fact nunber 81 (R O : 35) in
t he Decenber 30, 1999 Recommended Order states that maxi num
drawdown fromthe surficial aquifer withdrawals wll be
approxi mately 0.01 feet.

The remai nder of Petitioners' exception nunber 9 is nothing
nmore than a rearguing of the evidence. As described nore fully
above in our ruling on Petitioners exception 4, we are not free
to rewei gh the evidence. Thus, Petitioners' exception nunber 9
is accepted in part and rejected in part.

Petitioners Exception No. 10

Petitioners take exception to recommended concl usi on of |aw
nunber 16, in which the ALJ concl udes that subparagraph 40C 2. 301
(5) (a)3 and subsection 40C-2.301 (2), F.A C., do not apply.

Again, we agree with Petitioners that 40C-2.301 (2), F.AC, is
applicable. W addressed this issue in our ruling on District
exception nunber 2. As to the applicability of rule 40C 2.301
(5(a)3, F.A C, the ALJ did not exenpt Hines fromthis rule.

The ALJ anal yzed rule 40C-2.301 (5)(a)3, F.A C., and determ ned

t hat based on the specific facts of this case, that rule does not
apply -- i.e., the proposed use will not cause the water table or



aqui fer potentionetric surface |level to be | owered so that
significant and adverse inpacts will affect existing | egal users.

In the remai nder of this exception, Petitioners once again
reargue the weight of the evidence. W are not free to reweigh
the evidence in this Final Order. |In addition, Petitioners
assert that the applicant has not provided reasonabl e assurance
that the proposed consunptive use will not interfere with
existing | egal uses because a "full-blown punp test” will not be
performed until after the permt is issued and the proposed well
is constructed. The applicant nust provide "reasonabl e
assurance" that the applicable requirenents of sections 40C
2.301, Fla. Admi n. Code, have been net. This standard has been
deened not to require an absolute guarantee that a violation of a
rule is a scientific inpossibility, only that its non-occurrence
i's reasonably assured by accounting for foreseeable
contingencies. Mnasota 88 v. Agrico, 12 FALR 1319, 1325 (DER
1990) aff'd 576 So.2d 781 (Fla. 2d DCA 1991). See al so, Adans V.
Resort Village Uility, 18 FALR 1682, 1701 (DEP 1996).

(applicant required to show a substantial |ikelihood that the
project will be successfully inplenented in accordance with the
rul es, but not to provide an absolute guarantee that the project
will comply with all the rules). The ALJ determ ned that the
groundwat er nodel i ng provi ded sufficient reasonabl e assurances.
See RO : 33, Finding of Fact 79 and Order on Remand: 6,

Concl usion of Law 16. For these reasons, Petitioners' exception
no. 10 is accepted in part and rejected in part.

Petitioners Exception No. 11

Petitioners take exception to recommended concl usi on of |aw
nunber 17, in which the ALJ concludes that subsection 40C 2. 301
(2), F.A C, does not apply. W agree wth Petitioners. W have
al ready addressed this issue in our ruling on the District's
exception 2. Thus, Petitioners' exception 11 is accepted.

Petitioners Exception No. 12

Petitioners take exception to the ALJ's recommended
concl usion of |aw nunber 19. Concl usion of |aw nunber 19
contains the ALJ's ultimte conclusion that the proposed water
use conplies with the District's criteria for permt issuance.
Petitioners do not provide any specific reasons for this
exception. Petitioners nerely state that the exception is "as
addressed nore specifically above." Wthout a nore specific
statenent for the basis of these two exceptions, it is difficult
to address these exceptions in detail. W find that the ALJ nade
sufficient findings of fact and concl usions of |law to support
this ultimate conclusion. Petitioners' argunents "addressed nore
specifically above" exception nunber 12 have been addressed above



inthis Final Order. Thus, Petitioners' exception nunmber 12 is
rej ect ed.

FI NAL ORDER

ACCORDI NG&Y, I T IS HEREBY ORDERED

The portions of the Recommended Order dated Decenber 30,
1999, attached hereto, relating to the CUP application as well as
the Order on Remand dated April 26, 2000 are adopted in their
entirety except as nodified by the final action of the Governing
Board of the St. Johns River Water Managenent District in the
rulings on Petitioners' Exceptions 8, 9, 10 and 11 and District's
Exceptions 1, 2, and 3. Hines' application nunber 50827 for an
i ndi vi dual consunptive use permt is hereby granted under the
terms and conditions contained in the District's proposed agency
action as set forth in the Technical Staff Report dated Cctober
19, 1999, attached hereto, with the addition of the foll ow ng
condi tion:

1) The Permttee nust submt a proposal to
periodically nmonitor the water quality of the
proposed surficial wells for indications that
the chem cals being applied on the golf
course are leaching into the surficial
aquifer. At a mninmum this plan nust

i nclude nonitoring frequency, paraneters, and
duration, well locations and nmethod of
reporting data. The draft plan nust be
submtted to the District in conjunction with
the I ntegrated Pest Managenent Pl an required
to be submtted under ERP no. 4-109-0216.
After receiving witten approval fromthe
District staff of a surficial water quality
nmonitoring plan, the permttee nust inplenent
t he approved pl an.

DONE AND ORDERED this 14th day of June, 2000, in Pal atka,
Fl ori da.

ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT

BY:
WLLI AMW KERR CHAI RVAN




RENDERED t hi s 15th day of June, 2000.

BY:
SANDRA BERTRAM
DI STRI CT CLERK

Copi es to:

Deborah J. Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

Pet er Bel nont, Esquire
102 Fareham Pl ace, North
St. Petersburg, Florida 33701

Marsha P. Tjoflat, Esquire
Lynne Mat son, Esquire
Rogers, Towers, Bail ey,
Jones & Gay, P.A

1301 Riverpl ace Bl vd.
Suite 1500

Jacksonvill e, FL 32207

John G Metcal f, Esquire

Tom Jenks, Esquire

Pappas, Metcal f, Jenks, Ml er
& Rei sch

200 W Forsyth Street

Suite 1400

Jacksonvill e, FL 32202

Ver oni ka Thi ebach, Esquire

Jenni fer Springfield, Esquire
St. Johns River \Water Managenent
District

P. O Box 1429

Pal at ka, FL 32178-1429

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property wi thout just conpensation may seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
and the Florida Rules of Cvil Procedures, by filing an action
wi thin 90 days of rendering of the final D strict action.



2. Pursuant to Section 120.68, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R App. 9.110 within 30 days of
the rendering of the final District action.

3. A party to the proceeding who clains that a District
order is inconsistent wwth the provisions and purposes of Chapter
373, Florida Statutes, may seek review of the order pursuant to
Section 373.114, Florida Statutes, by the Land and Water
Adj udi cat ory Conm ssion (Conmm ssion) by filing a request for
review with the Comm ssion and serving a copy on the Depart nment
of Environnental Protection and any person nanmed in the order
wi thin 20 days of adoption of a rule or the rendering of the
District order.

4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District Cerk.

5. Failure to observe the relevant tinme frames for filing a
petition for judicial review as described in paragraphs #1 or #2
or for Comm ssion review as described in paragraph #3 will result
in waiver of that right to review

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTI CE OF
Rl GHTS has been furnished by United States Miil to:

Deborah J. Andrews, Esquire

11 North Roscoe Blvd

Pont e Vedra Beach, FL 32082
At 4:00 P.M this 15th day of June, 2000.

CERTI FIED MAIL # Z 229 564 559

SANDRA L. BERTRAM

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal atka, Florida 32178-1429
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102 Fareham Pl ace North
St Petersburg, FL 33701
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of Environnental Protection and any person nanmed in the order
wi thin 20 days of adoption of a rule or the rendering of the
District order.
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after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District O erk.
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in waiver of that right to review.

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTI CE OF
Rl GHTS has been furnished by United States Mail to:



Marsha P. Tjoflat, Esquire
1301 Riverpl ace Boul evard
Suite 1500

Jacksonvill e, FL 32207

At 4:00 P.M this 15th day of June, 2000.

CERTI FIED MAIL # Z 229 564 560

SANDRA L. BERTRAM

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal atka, Florida 32178-1429

NOTI CE OF RI GHTS

1. Any substantially affected person who clains that final
action of the District constitutes an unconstitutional taking of
property wi thout just conpensation may seek review of the action
in circuit court pursuant to Section 373.617, Florida Statutes,
and the Florida Rules of Cvil Procedures, by filing an action
wi thin 90 days of rendering of the final D strict action.

2. Pursuant to Section 120.68, Florida Statutes, a party
who is adversely affected by final District action may seek
review of the action in the district court of appeal by filing a
notice of appeal pursuant to Fla.R App. 9.110 within 30 days of
the rendering of the final D strict action.

3. A party to the proceeding who clains that a District
order is inconsistent wwth the provisions and purposes of Chapter
373, Florida Statutes, may seek review of the order pursuant to
Section 373.114, Florida Statutes, by the Land and Water
Adj udi cat ory Conmm ssion (Conm ssion) by filing a request for
review with the Comm ssion and serving a copy on the Depart nment
of Environnental Protection and any person nanmed in the order
wi thin 20 days of adoption of a rule or the rendering of the
District order.

4. A D strict action or order is considered "rendered"
after it is signed by the Chairman of the Governing Board on
behal f of the District and is filed by the District O erk.

5. Failure to observe the relevant tinme frames for filing a
petition for judicial review as described in paragraphs #1 or #2



or for Comm ssion review as described in paragraph #3 will result
in waiver of that right to review

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a copy of the foregoing NOTI CE OF
Rl GHTS has been furnished by United States Miil to:

John G Metcal f, Esquire

Pappas, Metcalf, Jenks, MIler & Reisch
200 W Forsyth Street

Suite 1400

Jacksonvill e, FL 32202

At 4:00 P.M this 15th day of June, 2000.

CERTI FIED MAIL # Z 229 564 561

SANDRA L. BERTRAM

DI STRI CT CLERK

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal atka, Florida 32178-1429



STATE OF FLORI DA
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THE S| ERRA CLUB

Petiti oner,
VS. Case No. 99-1905
ST. JOHNS Rl VER WATER MANAGEMENT
DI STRI CT and H NES | NTERESTS
LI M TED PARTNERSH P

Respondent s.

BOBBI E C. Bl LLI E and SHANNON LARSEN
Petitioners,

VS. Case No. 99-3933

ST. JOHNS RI VER WATER MANAGEMENT

DI STRI CT and H NES | NTERESTS

LI M TED PARTNERSHI P

Respondent s.

THE S| ERRA CLUB

Petiti oner,
VS. Case No. 99-3934
ST. JOHNS RI VER WATER MANAGEMENT
DI STRI CT and H NES | NTERESTS
LI M TED PARTNERSHI P

Respondent s.
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ORDER ON REMAND
ADDI TI ONAL CONCLUSI ONS CF LAW

The Agency remanded these cases to the Admnistrative Law

Judge for the addition of Conclusions of Law on the consunptive



use permt. Having reviewed the record, there is no need for
further proceedings.

Addi ti onal Concl usi ons of Law

1. Hines' application for a consunptive use permt is
governed by Chapter 40C- 2, Permtting of Consunptive Uses of
Water, Florida Adm nistrative Code. Chapter 40C- 2 inplenents, in
part, Part Il of Chapter 373, Florida Statutes. Pursuant to
these laws and regul ations, the District has regulatory
jurisdiction over the permt applicant in these cases.

2. Section 40C-2.031, Florida Adm nistrative Code, sets out
the conditions for issuance of consunptive use permts. An
appl i cant nust provide reasonabl e assurances that the proposed
consunptive use is a reasonabl e beneficial use, the proposed
consunptive use will not interfere wth any presently existing
| egal use of water, and the proposed consunptive use is
consistent wwth the public interest. To be considered a
reasonabl e beneficial use, the twelve criteria listed in
Subsection 40C 2.301(4), nust be net.

3. Subsection 40C-2.301(4), Florida Adm nistrative Code,
provides that in order for the use to be considered reasonabl e-
beneficial, i1t nmust neet certain criteria. The first criteriais
that the quantity to be used nust be economc and utilization
efficient. See Paragraph 40C 2.301(4)(a), Florida Adm nistrative
Code. The proposed quantity of water is consistent with the

District's allocations to other golf courses. The golf course



will be irrigated in part using stormwater runoff. The quantity
proposed is both used efficiently and economcally. Therefore,
this criterion is net.

4. The use nust be for a purpose that is both reasonabl e
and consistent with the public interest. The use of groundwater,
together with stormmater, to irrigate the proposed golf course is
reasonable and in the public interest. The tenporary use of
groundwat er to supply househol d-type uses is both reasonabl e and
consistent wwth the public interest. This criterion is net.

5. The source of the water nust be capable of producing the
requested anounts of water. The stormnater reuse system has been
designed to satisfy over 100 percent of the golf course
irrigation needs within three to four years, and the Floridan
aqui fer is capable of supplying the requested anobunts in the
interim This criterion is net.

6. The environnmental or econom ¢ harm caused by the
consunptive use nust be reduced to an acceptabl e anount.

G oundwat er nodel i ng shows that projected drawdowns in the
Floridan and surficial aquifers will not cause saltwater
intrusion or adverse inpacts to existing |egal users or wetl ands.
There is no environnental or econom ¢ harm caused by the
consunptive use. This criterion is net.

7. Hines has proposed to inplenent all avail able water
conservation nmeasures which are economcally, environnentally,

and technically feasible. These include stormmvater reuse (the



| owest quality source available), a weather station, rain sensors
and soil noisture nonitors, and restricted irrigation hours. The
criterion of Paragraph 40C- 2.301(4)(e), Florida Admnistrative
Code, has been net.

8. Hines has denonstrated that surface water and Fl ori dan
aquifer water are the |l owest quality sources available to supply
the golf course's irrigation needs. |In addition, H nes has
commtted to the use of reclained water to irrigate the golf
course when and if it becones available. The criteria of
Par agr aphs 40C-2.301(4)(f) and (g), Florida Adm nistrative Code,
have been net.

9. The consunptive use shall not cause significant saline
water intrusion or further aggravate currently existing saline
water intrusion problens. |In addition, the water quality of the
source of the water shall not be seriously harnmed by the
consunptive use. Analyses perfornmed by both the district and
Hi nes indicate that the proposed groundwater withdrawals wll not
cause saltwater intrusion. The groundwater sources of water wl|
not be seriously harnmed if the conditions reconmended are
i npl enented. The criteria of Paragraphs 40C 2.301(4)(h) & (}),

Fl ori da Adm ni strative Code, have been net.

10. The consunptive use shall not cause or contribute to
fl ood danage. The proposed consunptive use will not cause or
contribute to any flood damage. This criterion of Paragraph 40C

2.301(4)i has been net.



11. Hines has provided reasonabl e assurance that the
consunptive use wll not cause or contribute to a violation of
state water quality standards in receiving waters of the state,
as set forth in Chapters 62-3, 62-4, 62-302, 62-520, and 62-550,
Florida Adm nistrative Code, including any anti-degradation
provi si ons of Paragraphs 62-4.242(12)(a) and (b), Subsections 62-
4.242(2) and (3), and Section 62-302.300, Florida Adm nistrative
Code, and any special standards for Qutstanding Natural Resource
Waters set forth in Subsections 62-4.242(2) and (3), Florida
Adm ni strative Code, as required by Paragraph 40C 2.301(4) (k),
Florida Adm nistrative Code. Hines' and the District's anal yses
of the treatnent efficiency of the stormiater nanagenent system
and the potential for groundwater inpacts show that state water
quality standards will not be violated as a result of the
consunptive use. This criterion is net.

12. Hines nust denonstrate that the consunptive use wll
not cause water levels or flows to fall belowthe mnimumlimts
set forth in Chapter 40C-8, Florida Adm nistrative Code. No
m nimum |l evel s or flows have been established for any water
resources in the area of the proposed projects; therefore, this
criterion is net.

13. Hines is proposing to use the |owest quality sources of
wat er avail able while avoi ding adverse inpacts to existing | egal
users and the water resources. The criterion of Paragraph 40C

2.301(2)(c), Florida Adm nistrative Code, is net.



14. In addition, none of the six specific reasons for
denial listed in Subsection 40C 2.301(5), Florida Adm nistrative
Code, must be applicable to the applicant. Analyses perfornmed by
both the District and Hines indicate that the proposed
groundwat er wi t hdrawal s and the consequent drawdowns in the
Florida and surficial aquifers will not cause saltwater intrusion
in either of these aquifers. Therefore, Subparagraphs 40C
2.301(5)(a)1l, and 40C- 2.301(2), Florida Adm nistrative Code, do
not apply.

15. The projected maxi num drawdown of approxi mately 0.01
feet fromthe proposed surficial aquifer withdrawals is
insufficient to cause the water table or surface water |evel to
be | owered so that stages or vegetation will be adversely and
significantly affected on | ands other than those owned, |eased,
or otherwi se controlled by the applicant. Therefore,

Subpar agraph 40C- 2. 301(5) (a)2, and Subsection 40C 2. 301(2),
Florida Adm nistrative Code, do not apply.

16. The groundwat er nodeling perforned by H nes and the
District provides reasonabl e assurance that existing | egal uses
w Il not be adversely affected by Hi nes' groundwater w thdrawal s.
Therefore, the criterion of Paragraph 40C 2.301(2)(b) is net; and
Subpar agraph 40C- 2. 301(5) (a) 3, and Subsection 40C 2. 301(2),
Florida Adm nistrative Code, do not apply.

17. Subparagraph 40C 2.301(5)(a)4, Florida Adm nistrative

Code, states that a proposed consunptive use does not neet the



three-prong test in Subsection 40C 2.301(2), Florida

Adm ni strative Code, if such use will require the use of water
whi ch pursuant to Section 373.223(3), Florida Statutes, and
Subsection 40C- 2.301(6), Florida Adm nistrative Code, the
Governi ng board has reserved fromuse by permt. Since the
Governi ng Board has not nmade a reservation of use, Subparagraph
40C- 2. 301(5)(a)4, and Subsection 40C-2.301(2), Florida

Adm ni strative Code, do not apply.

18. The nodeling shows that the rate of flow of a surface
water course will not be | owered bel ow any m ni num fl ow whi ch has
been established in Chapter 40C-8, Florida Adm nistrative Code.
This reason for denial is not applicable because no surface water
fl ows have been established in the vicinity of the project.

19. Hines provided reasonabl e assurances that the proposed
consunptive use is a reasonable beneficial use, wll not
interfere with any presently existing |l egal use of water, and is
consistent with the public interest. Hi nes' application conplies
with the District's statutory and rule requirenents related to
t he proposed consunptive uses of water, and should be granted.

The jurisdiction over this cause is relinquished to the

agency for entry of its final order.



DONE AND ORDERED this 26th day of April, 2000, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Deborah Andrews, Esquire
11 North Roscoe Boul evard
Ponte Vedra Beach, Florida 32082

Pet er Bel nont,
102 Far eham PI

Esquire
ace, North

St. Petersburg, Florida 33701

Ver oni ka Thei bach, Esquire

Jenni fer Springfield, Esquire

St. Johns River Water
Managenent District

Post O fice Box 1429

Pal at ka, Fl ori

da 32078-1429

John G Metcal f, Esquire
Pappas, Metcal f, Jenks, Ml er

& Rei nsch

200 West Forsyth Street, Suite

Jacksonvil | e,

Fl orida 32202

Marcia Parker Tjoflat, Esquire

Lynne WNat son,

Esquire

Rogers, Towers, Bail ey,

Jones & Gay,

P. A

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the derk of the

Di vi sion of Adm nistrative Hearings
this 26th day of April, 2000.

1400

1301 Riverplace Boul evard, Suite 1500

Jacksonvill e,

Fl orida 32207



Henry Dean, Executive Director

St. Johns River Water
Managenent District

H ghway 100, West

Pal atka, Florida 32177
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and

BOBBY C. BILLIE and
SHANNON LARSEN

| nt ervenors,
VS.
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VS.
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FI NAL ORDER AND ORDER OF RENMAND

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly designated Adm nistrative Law Judge, the Honorabl e
Stephen F. Dean, held a formal adm nistrative hearing in the
above-styl ed cases on October 18-22, 1999, in St. Augustine,
Fl ori da.

A.  APPEARANCES

For Petitioner The Sierra d ub:

Pet er Bel nont, Esquire
102 Fareham Pl ace North
St. Petersburg, FL 33701

Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

For Petitioners/Intervenors Bobby C. Billie and Shannon
Lar sen:
Deborah Andrews, Esquire
11 N. Roscoe Bl vd.
Ponte Vedra Beach, FL 32082

For Respondent St. Johns River Water Managenent District:

Ver oni ka Thi ebach, Esquire
Jenni fer Springfield, Esquire
P. O Box 1429

Pal at ka, FL 32178-1429

For Respondent Hines Interests Limted Partnership:

Marcia Tjoflat, Esquire
Lynne Matson, Esquire
1301 Riverpl ace Bl vd.
Suite 1500
Jacksonvill e, FL 32207

John Metcal f, Esquire
Tom Jenks, Esquire

200 West Forsyth Stree,
Suite 1400
Jacksonvill e, FL 32202

On Decenber 30, 1999, the Honorable Stephen F. Dean
("Adm ni strative LAW Judge" or "ALJ") submtted to the St. Johns
Ri ver Water Managenent District and all other parties to this



proceedi ng a Recomended Order, a copy of which is attached
hereto as Exhibit "A". Petitioners, The Sierra C ub, Bobby C
Billie and Shannon Larsen ("Petitioners"), tinely filed joint
exceptions to the Recormended Order and Respondents, St. Johns
Ri ver Water Managenent District ("District”) and H nes Interests
Limted Partnership ("H nes"), each tinely filed exceptions to
the Recommended Order. Al parties tinely filed responses to
exceptions. This matter then cane before the Governing Board on
February 8, 2000 for final agency action.

B. STATEMENT OF THE | SSUES

This case involves two issues. The first issue in this case
is whether Hines Interests Limted Partnership's application for
an individual environnmental resource permt ("ERP") for a surface
wat er managenent system shoul d be approved pursuant to Chapter
373, Florida Statutes, and Chapters 40C-4 and 40C-42, Florida
Adm ni strative Code. The second issue is whether Hi nes
application for an individual consunptive use permt ("CUP")
shoul d be approved pursuant to Chapter 373, Florida Statutes, and
Chapter 40C-2, Florida Adm nistrative Code.

C. STANDARD OF REVI EW

The rul es regardi ng an agency's consi deration of exceptions
to a Recoomended Order are well established. The Governing Board
IS prescribed by section 120.57(1)(1), Fla. Stat. (1999), in
acting upon a Recommended Order. The Adm nistrative LAW Judge
("ALJ"), not the CGoverning Board, is the fact finder. (Goss v.
Dist. Sch. Bd. of St. Johns County, 601 So.2d 1232 (Fla. 5th DCA
1992); Heifitz v. Dep't of Bus. Regulation, 475 So.2d 1277 (Fl a.
1st DCA 1997). A finding of fact may not be rejected or nodified
unl ess the Governing Board first determ nes froma review of the
entire record that the findings of fact are not based upon
conpet ent substantial evidence or that the proceedi ngs on which
the findings or fact were based did not conply with essenti al
requi renments of law. Section 120.57(1)(1), Fla. Stat., Goss, SL
Pra. "Conpetent substantial evidence" is such evidence as is
sufficiently relevant and material that a reasonable m nd would
accept as adequate to support the conclusion reached. Perdue v.
TJ Pal m Associ ates Ltd., 24 Fla. L. Wekly D1399 (Fla. 4th DCA
June 16, 1999).

If a finding is supported by any conpetent substanti al
evi dence from which the finding could be reasonably inferred, the
finding cannot be disturbed. Freeze v. Dep't of Business
Rer gul ati on, 556 So.2d 1204 (Fla. 5th DCA 1990); Berry v. Dep't
of Envtl. Regul ation, 530 So.2d 1019 (Fla. 4th DCA 1998). The
Governi ng Board may not rewei gh evidence admtted in the
proceedi ng, may not resolve conflicts in the evidence, may not




judge the credibility of witnesses or otherw se interpret

evi dence anew. (Goss, supra; Heifitz, supra; Brown v. Crim nal
Justice Standards & Training Coommin., 667 So.2d 977 (Fla. 4th DCA
1996). The issue is not whether the record contains evidence
contrary to the findings of fact in the Recormended Order, but
whet her the finding is supported by any conpetent substanti al
evidence. Florida Sugar Cane League v. State Siting Bd., 580
So.2d 846 (Fla. 15t DCA 1991). The term "conpetent substanti al
evi dence" relates not to the quality, character, convincing
power, probative value or weight of the evidence, but refers to
t he exi stence of sone quantity of evidence as to each essenti al
elenment and as to the legality and adm ssibility of that

evi dence. Scholastic Book Fairs v. Unenpl oynent Appeal s

Conmi ssion, 671 So.2d 287, 289 (Fla. 5th DCA 1996).

The Governing Board in its final order may reject or nodify
t he concl usions of |aw over which it has substantive jurisdiction
and interpretations of admnistrative rules over which it has
substantive jurisdiction, provided the reasons for such rejection
or nodification is stated with particularity and the Governi ng
Board finds that such rejection or nodification is as or nore
reasonabl e than the ALJ's conclusion or interpretation. Section
120.57(1)(1), Fla. Stat. (1999). Furthernore, the Governing
Board's authority to nodify a Recomended Order is not dependent
on the filing of exceptions. Wstchester General Hospital v.
Dent. Human Res. Servs, 419 So.2d 705 (Fla. 1st DCA 1982). In
interpreting the "substantive jurisdiction" amendnent as it first
appeared in the 1996 changes to the Adm nistrative Procedures
Act, courts have continued to interpret the standard of review as
requiring deference to an agency in interpreting its own statutes
and rules. See, e.g., State Contracting and Engi neering
Corporation v. Departnment of Transportation, 709 So.2d 607, 608
(Fla. 1st DCA 1998).

D.  RULINGS ON EXCEPTI ONS

Petitioners jointly filed 33 exceptions to the ALJ's
findings of fact and conclusions of law. Hi nes and the D strict
each filed seven exceptions to the ALJ's findings of fact and
conclusions of law. The parties' exceptions to the Recommended
Order have been reviewed and are addressed bel ow. Exceptions to
the portions of the Recomrended Order related to the ERP
application and the CUP application will be addressed in separate
sections.

Hereinafter, references to testinony will be nade by
identifying the witness by surnanme followed by transcript page
nunber (e.g. O Shea Vol. I1: 6). References to exhibits received
by the Adm nistrative LAWJudge will be designated "Petitioners"
for Petitioners, The Sierra Cub, Bobby C. Billie and Shannon



Larsen; "District" for Respondent, St. Johns R ver Water
Managenment District; and "Hi nes" for Respondent, Hi nes Interests
Limted Partnership, followed by the exhibit nunber, then page
nunber, if appropriate (e.g. Hnes 2: 32). Oher references to
the transcript will be indicated with a "T" foll owed by the page
nunber (e.g. T. Vol. I1: 60). References to the Reconmended
Order will be designated by "R O " foll owed by the page nunber
(e.g. RO : 28).

THE ENVI RONMENTAL RESOURCE PERM T APPLI CATI ON RULI NGS ON

PETI TI ONERS' EXCEPTI ONS Petitioners' Exception 1

Petitioners take exception to recommended finding of fact
nunmber 25, in which the ALJ found that nodifications to inpacts
on wetland F-69 are not considered practicabl e because
envi ronmental benefits to be achieved would be small in
conparison to the cost of nodifying the project and because the
nmodi fication of F-69 would result in significant changes to the
type or function of the proposed Project. Petitioners contend
that the ultimate conclusion that nodifications to the proposed
project regarding wetlands F-69 are not practicable is a
conclusion of |aw and not a finding of fact. Petitioners also
contend that there is no conpetent substantial evidence
supporting the ALJ's recommended finding that the environnental
benefits to be achieved by reducing inpacts to wetland F-69 woul d
be small in conparison to the cost of the nodification.
Petitioners go on in this exception to cite to a nunber of
portions of the record, which Petitioners believe support a
finding that slight nodifications in the design of the pond at
its existing location could result in the reduction and
elimnation of inpacts to wetland F-69 and that such design
changes would not result in significant changes to the type or
function of the proposed project.

As to Petitioners' contention that this finding is a
conclusion of law, we note that whether a particul ar design
nodi fication is practicable is a m xed question of fact and | aw,
which ultimtely nmust be decided by the agency on a case-by-case
basis. VQH Dev., Inc. v. Dep't of Envtl. Regulation, 15 F.A L.R
3426 (Dept. of Envtl. Regulation, 1993), aff'd 642 So. 2d 755
(Fla. 2d DCA 1994). The determ nation of whether a design
nmodi fication is practicable is infused with policy
consi derati ons.

As to Petitioners' contention that there is no conpetent
substantial evidence to support the ALJ's finding that the
envi ronnent al benefits to be achieved by reducing inpacts to
wet | and F-69 woul d be small conpared to the cost of the
nmodi fication, this exception is rejected. As expl ained above, an



agency nmay not reject or nodify an admnistrative |aw judge's
finding of fact that is supported by conpetent substanti al

evi dence. Section 120.57(1)(1), Fla. Stat. (1999). Hi nes
provi ded conpetent substantial evidence to support the factual
under pi nnings for the ALJ's conclusion that there were no
practicable design alternatives to elimnate or reduce inpact
area F-69. (Hines Ex. 22: 5; Elledge Vol. VII: 68-70; District
Ex.1: 5). W find that the ALJ's application of the law to the
facts was reasonabl e and proper and conports with this Board's
policy view on reduction and elimnation of wetland inpacts.
District Rule 12.2.1.1, MSSWA. H., provides that if a proposed
systemw || result in adverse inpacts to wetland functions and
ot her surface water functions, then the District in determning
whether to grant or deny a permt shall consider whether the
appl i cant has inplenented practicable design nodifications to
reduce or elimnate such adverse inpacts. "Modification" does
not include the alternative of not inplenenting the systemin
some formor of requiring a project that is significantly
different in type or function. Section 12.2.1.1, NMSSWA H.

Mor eover, a proposed nodification which is not technically
capabl e of being done, is not economcally viable, or which

af fects public safety through the endangernent of |ives or

property is not considered "practicable.” A proposed
nodi ficati on need not renove all econom c value of the property
in order to be considered not "practicable.” 1In determning

whet her a proposed nodification is practicable, consideration
shall also be given to the cost of the nodification conpared to
the environnental benefit it achieves. Thus, the ultimte

deci sion of whether a proposed nodification is practicable may

i nvol ve a cost/benefit balancing. |In this case, there was
conpetent substantial evidence that the | ocation of the
stormvat er system was dictated by the drai nage area and
irrigation requirenents of the golf course and that redesigning
the stormvat er pond systemso as to reduce the inpacts associ ated
with that systemcould affect the type or function of the
project. (O Shea Vol. Il1: 15; Elledge Vol. VII: 69). This

evi dence provides a sufficient basis to support the ALJ's finding
and for himto determ ne that design nodifications to the
stormiat er system which would result in inpact area F-69 were not
practicabl e.

In addition, the record contains conpetent substanti al

evi dence that redesign of the stormwater pond systemto reduce or
elimnate i npact area F-69 was not practicable froma technical

st andpoi nt pursuant to section 12.2.1.1, MSSWA H., and therefore
not practicable. The ALJ found that a nunber of wetland inpacts,
including F-69, "are associated with the construction of a group
of core facilities close to each other including the village
center, |ake system golf clubhouse, driving range and starting
and finishing holes on the golf course"” and that these facilities



needed to be | ocated close to one another. (R O : 15-16).
Further, as noted above, the ALJ found that "the |ocation of the
stormvat er system was dictated by the drai nage area and
irrigation requirenents of the golf course.” These findings are
supported by the record. The interconnected stormater ponds,

i ncludi ng pond Y-2, are designed to provide stormiater treatnent
for runoff fromthe entry road and golf course and fromfuture
phases of devel opnent, including the Village Center, as well as
serve as a source of irrigation water. (Elledge Vol. VII: 68;
Hines Ex. 22). Therefore, they nust be located in proximty to
t he devel opnent they are designed to serve. (Elledge Vol. VII:
69). H nes |ocated stormmvater ponds, including pond Y-2, in the
| argest area of uplands on the site where they could mnim ze
wet | and i npacts, especially to contiguous wetl ands. (Elledge Vol.
VII: 69-70). Since the stormwater pond systemis a network, the
parts of the systemnust "fit" together. (Elledge Vol. VIII: 29).
Rel ocating a stormnvater pond such as pond Y-2 away fromthe area
it is designed to serve affects the engi neering design of the
conveyance system for runoff fromthe golf course to the ponds
and fromfuture residential devel opnent to the ponds. (ElIl edge
Vol. VIII: 29). Thus, alternative |locations for the stormater
ponds, including pond Y-2, were not practicable froma technical
standpoint. (Elledge Vol. VII: 69).

As to Petitioners' citations to portions of the record which
the Petitioners believe support their argunent that slight
nodi fications in the design of the pond at its existing |ocation
could result in the reduction and elimnation of inpacts to
wet |l and F-69 and that such design changes would not result in
significant changes to the type or function of the proposed
project, this exception is rejected. In nmaking these argunents,
Petitioners are, in essence, attenpting to relitigate the factual
under pi nnings of the ALJ's determ nation. Petitioners presented
this argunent at the hearing (T. Vol. VIII: 26-30) and the ALJ
squarely rejected this position when he found that "the
nmodi fication of F-69 would result in significant changes to the
type or function of the proposed Project.” (RO : 16). The
record contains conpetent substantial evidence fromwhich the ALJ
could reasonably draw this inference. (Elledge Vol. VII: 26-30).
DCA 1990) (the Adm nistrative LAW Judge may reasonably infer from
Freeze v. Dept. of Business Regul ation, 556 So.2d 1204 (Fla. 5th
t he evidence a factual finding).

It is not wwthin our purview to determ ne whether the
record contains evidence contrary to the Adm nistrative LAW
Judge's finding of fact, but whether the finding of fact is
supported by conpetent substantial evidence. Florida Sugar Cane
League v. State Siting Bd., 580 So.2d 846 (Fla. 1st DCA 1991);
Heifetz v. Dept of Business Regul ation, 475 So.2d 1277 (Fla. 1st
DCA 1985). Notw thstanding that the record may contai n evidence




contrary to the Adm nistrative LAWJudge's finding, we are bound
by these findings if the record discloses any conpetent
substantial evidence in support. Fla. Dept. of Corrections v.
Bradl ey, 510 So.2d at 1122 (Fla. 1st DCA 1987); West Coast

Regi onal Water Supply Auth. v. Harris, 604 So.2d 892, cause

di sm ssed, 613 So.2d 4 (Fla. 1992). Because this finding of fact
IS supported by conpetent substantial evidence, it may not be

di sturbed. See, section 120.57(1(1), Fla. Stat. (1999); Berry,
supra; Fla. Chapter of Sierra Cub, supra. Thus, for all of the
reasons di scussed above, Petitioners' Exception 1 is rejected.

Petitioners' Exception 2

Petitioners take exception to recommended finding of fact
nunber 14, to the extent that it finds that inpacts to wetl ands
arising fromthe entry road are acceptable w thout further
alteration, that the danage done to the wetlands is offset by the
mtigation plan and to the rel evancy of the fact that H nes may
have considered the |ocation of a school in the design of the
road. Petitioners contend that the school and park, which are
not part of the current permt application, should not be
considered in determ ning whether there are practicabl e design
nodi fications to reduce or to elimnate wetland i npacts and that
even if relevant, such a consideration has little bearing on the
reduction and elimnation analysis. Additionally, Petitioners
assert that there is no conpetent substantial evidence that Hi nes
and the school board have conpl eted negoti ati ons over the
| ocation of a school site nor that the school board has otherw se
acquired a site. Finally, Petitioners contend that a finding
that the mtigation offsets the wetland inpacts is a concl usion
of law and not a finding of fact.

As to Petitioners' argunments regarding the finding that the
inpacts to wetlands arising fromthe entry road are acceptabl e
w thout further alteration and the relevancy of the consideration
of the location of the future school and park, Petitioners
exception essentially express a disagreement with the ALJ's
determ nation that further design nodifications to the entry road
to reduce or elimnate its wetland inpacts are not practicabl e.
As stated above, the issue of whether a particul ar design
nodi fication is practicable is a m xed question of fact and | aw,
which ultimtely nmust be decided by the agency on a case-by-case
basis. V@ Dev., Inc., supra. Under the District's rules, a
proposed nodification which affects public safety through the
endangernent of |ives or property is not considered
"practicable."” Conpetent substantial evidence exists in the
record that the road was designed to allow safe travel and to
avoid inpacting to the extent practicable the wetlands in this
area of the property. (Fullerton Vol. |: 36-40; Elledge Vol. VII:
73-75; Hines Ex. 22). The record al so contains conpetent




substantial evidence that a certain design nodification to avoid
wet | and i npact F-20 woul d adversely affect public safety by
creating traffic conflicts and causing the physical separation of
a ten-acre athletic park and a twel ve-acre el enentary school

whi ch nust be | ocated adjacent to one another. (Fullerton Vol. |
72, 74; O Shea Vol. I1: 8-9; Elledge Vol. VII: 74). Conpetent
substantial evidence also exists in the record that the |ocation
of the school and park was fixed. (Elledge Vol. VII: 74,
Fullerton Vol. I: 40; O Shea Vol. I1: 8). The ALJ accepted this
evi dence as denonstrated by the | anguage of the finding to which
Petitioners now object. (R O : 11). Thus, because conpetent
substantial evidence exists in the record, we may not nodify or
reject this finding.

The consi deration of the location of the future school and
athletic park in the reduction and elimnation analysis for the
entry road is appropriate. Conpetent substantial evidence exists
in the record that Hines conpleted a naster planning process
which will mnimze inpacts to the highest quality wetl ands on
the project site both in present and future phases. (El|edge Vol.
VIl1: 63; Hnes Ex. 22).

The remai ning part of Petitioners' exception relates to the
ALJ's determ nation that the entry road's adverse inpacts to
wet |l ands are offset by Hnes' mtigation plan. The determ nation
of whether mtigation for a proposed project is sufficient is an
ultimate conclusion of law and rests with the agency. Fla. Power
Corp. v. State Dept. of Environnental Regul ation, 638 So.2d 545,
561 (Fla. 1st DCA 1994); Vanwaqoner v. Dept. of Transp. 18
F.A L. R 2277 (DEP 1996) [1996 W 405159, 16] approved 700 So.d
113 (Fla. 2d DCA 1997); 1800 Atl antic Devel opers v. Departnent of
Envi ronmental Regul ation, 552 So.2d 946, 955 (Fla. 1st DCA 1989).
Thus, we agree with Petitioners' statenent that a finding
regardi ng the adequacy of mtigation is a conclusion of |aw
(Petitioners' Exceptions at 6), but we uphold the ALJ's
conclusion that the proposed mtigation will conpensate for the
project's adverse inpacts, including those associated with the
entry road.

Conpetent substantial evidence exists in the record to
support the factual underpinnings for the ALJ's findings
regarding mtigation and to support his conclusion that the
mtigation wll offset the project's adverse inpacts to the
functions of wetlands and surface waters. See, section 12.3,
MSSWA. H Al of the adverse inpacts of the Marshall Creek golf
course and entry road project can be offset by mtigation. (Esser
Vol . V: 110). Under its mtigation plan, Hnes will create 11.34
acres of wetlands; preserve 102.73 acres of the on-site wetl ands
and 38.06 acres of uplands, including buffers around preserved
wet | ands; restore 0.16 acres of on-site wetlands; and enhance



3.11 acres of on-site wetlands. (District Ex. 1: 7-9; R QO : 26).
Al'l of the created and preserved wetl ands and upland areas w ||
be pl aced under a conservation easenent. (Hines Ex. 2: 11; R O:
25). The adequacy of the mtigation plan is determ ned by
conparing the current functions to fish and wildlife provided by
the wetlands that wll be inpacted, with the functions to fish
and wildlife that the mtigation plan will carry out. (Esser Vol.
V: 1 10). The functions of a particular wetland depend on the
actual vegetation in the bottomof the wetland and the wetl and's
hydroperiod rather than its designation as "forested" or

"her baceous."” (Esser Vol. VI: 37-38). The mtigation plan is an
overall plan and the sumof its parts is greater than the

i ndi vi dual parts because of the individual parts' locality, their
habitat and their proximty to each other. (Esser Vol. VI: 74).

| f one took the plan's individual pieces and separated them out
and pl aced those acreages in different |ocations, they would not
provi de the sanme val ue as the proposed mtigation plan. (Esser
Vol . V. 115-116; Vol. VI: 73-74; R O : 27).

The project will inpact approximately 12 acres of wetl ands.
(District Ex. 1). O these inpacts, approximately 9.5 acres
requires mtigation. (D strict Ex.1).

The inpacts to isolated wetland systens are largely to
epheneral systens and their functions will be replaced primarily
t hrough the creation of ten acres of isolated wetlands and the
preservation of isolated wetlands and upl and buffers associ at ed
wi th those preserved isol ated systens. (Esser Vol. V: 111
District Ex. 1).

The inpacts to contiguous wetlands will be mtigated
primarily through the preservation and creation of contiguous
wet | ands and the preservation of upland buffers around these
wet | ands. (Esser Vol. V: 113-114). The project site has been
under active silviculture for an extensive period of tine. (Esser
Vol . V: 113). Preservation of |large contiguous systens on the
site will prevent these areas from being continuously inpacted by
silvicultural activities which include roadways, ditches and
crossings. (Esser Vol. V: 113). The upland buffers will provide
additional value to wildlife that would use the adjacent upl ands.
(Esser Vol. V: 114).

The proposed project's adverse inpacts including adverse
secondary inpacts will be offset by the creation, preservation,
enhancenment and restoration of wetlands. (H nes Ex. 2; Esser Vol.
V: 115, 116). Mtigation for adverse secondary inpacts includes
t he enhancenent of wetlands associated with a portion of the
exi sting Shannon Road and designated as mtigation area Mb.
(Esser Vol. V: 116; H nes Ex. 10, Sheet 25; H nes Ex. 2: 4). By
removi ng the road which currently has no cul vert underneath it,



t he hydrol ogy of the wetland wll be restored and enhance the
wetl and' s val ue. (Esser Vol. V: 116; Hines Ex. 2: 4-5). The
provision of culverts at crossing area F-33 will also mtigate
sone secondary inpacts associated with use of the road. (Esser
Vol . V: 116-1 17). Further, the grouping of wetland creation
areas (M 23, M24, M25 and M26) within Wetland LL together with
upland areas (U-1 and U-10) will offset adverse secondary

i npacts. (Esser Vol. V: 117-118; Hines Ex. 2: 7-8; H nes Ex. 10,
Sheet 26). In Mtigation Area Ain the northwestern portion of
the property, Hnes wll maintain a 25 foot connection to an

i solated wetland systemw thin Wetland A and an upl and connecti on
to Wetland C which is a portion of the Marshall Creek tributary.
(Esser Vol. V: 118; H nes Ex. 10, Sheet 25; Hnes Ex. 2: 1).

This configuration will also conpensate for sone adverse
secondary inpacts. (Esser Vol. V: 118).

The proposed permt includes conditions requiring
monitoring of the wetland creation areas for a period of five
years and neeting success criteria for these areas. (Esser Vol.
V. 110; District Ex. 1. 7; District Ex. 12, Special MSW
Condition 17; RQO: 26). A permt nodification wll be required
if the mtigation success criteria are not net. (Esser Vol. V: 1
10; District Ex. 1: 7; District Ex. 12, Special MSW Condition
18) .

Thus, we find that there is conpetent substantial evidence
in the record to support the ALJ's concl usions regarding the
sufficiency of the mtigation. W also conclude that the ALJ's
interpretation of the District's mtigation rules was proper and
conports with this Board's view of those rules. Although
Petitioners are correct that a determ nation regarding the
sufficiency of mtigation is a conclusion of law, Petitioners
Exception 2 is rejected for the foregoing reasons.

Petitioners' Exception 3

Petitioners take exception to recommended finding of fact
nunber 7, in which the ALJ found that certain runoff will have a
negligi ble effect on Stokes Creek wetl ands because the water
redirected by a ditch to Stokes Creek will not be contam nated.
Petitioners argue that the record does not reflect that this
ditch and the water flowing through it will be subject to any
water quality treatnment, and that therefore, this finding is not
supported by conpetent substantial evidence. W agree with
Petitioners that there is no conpetent substantial evidence in
the record to support this portion of recomended finding of fact
nunber 7. The water in question is being redirected froma
portion of the property that is outside the project area (Johnson
Vol. Il: 72). Therefore, water quality treatment is not required
under the District's rules. See, section 2.0(pp), MSSWA H The



remai ning portion of this finding is supported by conpetent
substantial evidence and should not be disturbed. (Johnson Vol.
[1: 120-122). Therefore, this exception is granted and the third
sentence in recomended finding of fact no. 7, is nodified to
read:

This redirected runoff will have a negligible
effect on the wetlands in the upstream area
of Stokes Creek because the water will not be
contamnated; it will be reintroduced into

St okes Creek, and the wetl|lands where it would
have gone are primarily hydrated through
rainfall and ground w ater saturation.

Petitioners' Exception 4

Petitioner takes exception to recommended finding of fact
nunber 9 wherein the ALJ's states that the wetland areas
identified as F-8A, F-33, F-35, F36 and F-112 are isol ated
wetlands. (R O: 10). The CGoverning Board may not reject or
nodi fy the findings of fact unless the agency first determ nes
froma review of the entire record, and states with particularity
in the order, that the findings of fact were not based upon
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). For wetland area F-8A, no conpetent substantial evidence
exists in the record to characterize the wetland as isol at ed.

Rat her, the evidence shows that this is a contiguous wetl and.

(H nes Ex. 13, Pruitt Vol. IV: 104, 106; O Shea Vol. 11: 6).

Wth regard to wetland F-36, although the District agrees that
this wetland is a contiguous wetland, not an isol ated wetl and,
one witness testified at the final hearing that Ut]his centrally
| ocated wetl and, of which in fact area F36 is a part, is also
isolated.” (Pruitt Vol. IV: 107). Therefore, there is evidence
in the record fromwhich the ALJ could reasonably infer that

wetl and area F-36 is an isolated wetland, and the finding as to
F-36 cannot be disturbed. Berry v. Dept of Envtl. Regul ation,
530 So.2d 1019 (Fla. 4th DCA 1988). Based on the foregoing,
Petitioners' exception is granted in part and rejected in part.

Pl ease refer to the Governing Board's Ruling on District's
Exception No. 1 for a discussion of the wetland areas identified
as F-33, F-35 and F-112 and for the nodified finding. W further
note that Petitioner does not request that any conclusion of |aw
be changed as a result of this nodification.

Petitioners' Exception 5

Petitioners take exception to recommended finding of fact
nunber 10, in which Petitioners maintain that the ALJ found that
the DRI nandates the proposed |ocation of the entry road. In
fact, the ALJ found that the DRI mandates that the proposed entry



road enter the Marshall Creek site opposite the present
intersection of U S. Hghway 1 and International Golf Parkway.
The ALJ did not find that the DRI mandates the specific |ocation
of the entry road. |In any event, we presune that Petitioners are
asserting that this finding is not supported by conpetent
substantial evidence. W find that conpetent substanti al

evi dence exists in the record to support this finding. This

evi dence showed that one of several conditions placed upon the
project by the DRI was that the project's entry road be aligned
with International Golf Parkway since that is the only |ocation

that a full intersection will be allowed by the Florida
Department of Transportation. (O Shea Vol. |: 103; Ell edge Vol
VIl: 73). Moreover, the DRI devel opnment order states that "[a]
full medi an opening shall be only allowed at the main entrance at
the US. 1/ international Golf Parkway intersection.” (H nes
Ex. 4: 35).

As expl ai ned above, an agency may not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). Because the ALJ's findings are supported by conpetent
substantial evidence, Petitioners' Exception 5 regarding finding
of fact nunber 10 is rejected.

Petitioners' Exception 6

Petitioners take exception to recommended finding of fact
nunber 41, to the extent that "it does not list all wetlands that
do not have adequate buffers." Petitioners contend that golf
holes 7 and 16 do not have m ni num 25-foot upland buffers.
Petitioners request clarification that buffers be provided to
golf holes 7 and 16, or in the alternative, remand of this issue
back to the ALJ for specific findings regarding golf holes 7 and
16.

As to the first part of Petitioners' exception, a review of
the record indicates that conpetent substantial evidence exists
to support the portion of the finding to which Petitioners have
taken exception and, therefore, this finding my not be rejected
or nodified. (Esser Vol. V: 87-93; Hines Ex. 10, sheet 25).

After taking exception to this finding of fact, Petitioners
then assert that findings of fact nos. 39 and 83 require m ni num
25 foot buffers along golf holes 7 and 16. W di sagree that
t hese findings inpose such a requirement. Finding of fact nunber
39 relates exclusively to golf hole 6 and i nposes a requirenent
that a mninmum 25 foot buffer be maintained | andward fromthe
edge of the wetlands adjacent to golf hole 6.' Depending upon
which of the two alternative | ocations approved by the ALJ the
applicant selects for golf hole 6 (see our ruling on District



Exception 7b, below), the relevant wetl ands adjacent to the golf
hol e may be Marshall Creek or the Tolomato R ver. Recogni zing
this, the ALJ made reference to both the Tolomato Ri ver and

Mar shal | Creek

Fi ndi ng of fact nunber 83 states that:

Regardi ng the concerns expressed by the
Petitioners over spraying chemcals in close
proximty to the marshes and creeks, the
requi renent of maintaining a m ninmum 25-f oot
buffer zone will assist in preventing

chem cal s used on the golf course from
mgrating into the marsh or creeks. (R O:
34- 35) (Enphasi s added).

This finding does not in itself inpose a buffer requirenent
separate from or in addition to, the buffer requirenent in
finding of fact no. 39. Rather, it refers to the buffer

requi renent that has already been established in finding of fact
no. 39 which relates only to golf hole No. 6. 2/ Accordingly,
this exception is rejected and Petitioners' request for
clarification, or in the alternative, a remand, is denied.

Petitioners' Exception 7

Petitioners take exception to recommended finding of fact
nunber 46, in which the ALJ found that there is nothing unique
about the Project site for Florida Black Bear use. Petitioners
assert that there is no conpetent substantial evidence in the
record to support this finding. As explained above, an agency
may not reject or nodify an admnistrative |aw judge's finding of
fact that is supported by conpetent substantial evidence.
Section 120.57(1)(1), Fla. Stat. (1999). A review of the record
indicates that testinony was offered that "there's not sonething
uni que about the Marshall Creek site that says, you know, here's
a big neon sign, 'I'mblack bear habitat."' (Dennis Vol. 1V:
175). Since there is conpetent substantial evidence in the
record to support this finding, it cannot be disturbed. Berry,
supr a. -

Al t hough the record does reflect conflicting opinions
regardi ng the value of the Project site to the Florida black
bear, the decision to believe one expert over another is left to
the Adm ni strative Law Judge as the fact finder and cannot be
altered absent a conplete |ack of conpetent substantial evidence
fromwhich the finding could be reasonably inferred. Fla.
Chapter of Sierra Club v. Olando Uility Conm, 436 So.2d 383
(Fla. 58, DCA 1983). These are evidentiary matters wthin the
province of the Adm nistrative LAWJudge. Bradley, supra. The




Governing Board is not free to reweigh the evidence, but rather
we are limted to determ ni ng whet her sone conpetent substanti al
evi dence was presented to support the Adm nistrative LAW Judge's
findings. South Florida Water Managenent District v. Caluwe, 459
So.2d 390 (Fla. 4th DCA 1989). Since there is conpetent
substanti al evidence supporting this portion of finding of fact
nunber 46, we nust reject Petitioners' Exception 7.

Petitioners' Exception 8

Petitioners take exception to recommended finding of fact
nunber 54, in which the ALJ found that the plan to use upl and
buffers in future phases for treatnent of rear lot runoff wll
not significantly alter the habitat or buffering functions of
those wetland areas to the adjacent wetlands. Petitioners
contend that the record does not contain conpetent substanti al
evi dence to support his finding. A review of the record
reflects, however, that there is conpetent substantial evidence
to support this finding (District Ex. 1 at paragraph II1.E. 1),
and therefore, the finding cannot be disturbed. Berry, supra.

Petitioners also argue that consideration of future plans
for stormnvater treatnent for the residential sections of the
devel opment was not before the ALJ. However, the future use of
the upland buffers as stormnater treatnent was properly before
the ALJ under the District's secondary inpact analysis. See,
section 12.2.7, MSSWA. H.

Since there is conpetent substantial evidence to support
finding of fact nunber 54, Petitioners' Exception 8 is rejected.

Petitioners' Exception 9

Petitioners take exception to recommended finding of fact
nunber 59, concerning mtigation, except for the first sentence
of the finding. Petitioners contend that the finding that
mtigation success wll be achieved in that the inpacts are to
| ower quality wetlands on site and the mtigation incorporates
all elements of the mtigation in appropriate places is not
supported by the record. Petitioners also contend that the
finding that the mtigation incorporates all elenents of the
mtigation in appropriate places is vague, confusing and
anbi guous and fails to provide a logical basis for a finding of
fact or conclusion of law. Additionally, Petitioners assert that
the portion of this finding that provides there are no inpacts to
wet |l and functions which are not likely to be successfully
recreated is not supported by the record. Finally, Petitioners
argue that the finding that the mtigation plan wll be
successful is a conclusion of law rather than a finding of fact.



As expl ai ned above, an agency may not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla.

Stat. (1999). As nore fully discussed in our ruling on
Petitioners' Exception nunber 2, a review of the record indicates
that the ALJ's findings of fact that support his conclusions with
regard to the sufficiency of the mtigation are supported by
conpet ent substantial evidence. (Dennis Vol. IV: 18788, 190;

Esser Vol. V: 110-115). Thus, Petitioners' Exception 9 regarding
recommended finding of fact nunber 59 is rejected. However, as
explained in our ruling on Petitioners Exception nunber 2, we
agree that a finding as to the sufficiency of mtigation is a
concl usi on of | aw.

Petitioners' Exception 10

Petitioners take exception to recommended finding of fact
nunmber 63, in which the ALJ found that there will be no net |oss
of surface water to Stokes or Marshall Creek. Petitioner bases
this exception on its allegation that the Applicant failed to
conduct a water quantity analysis to establish the effect of
diverting surface water runoff to the golf course irrigation
ponds and fromthe effect of converting groundwater recharge into
surface water runoff going to the irrigation ponds that wll
occur as a result of the build out of the Marshall Creek DRI
Consequently, Petitioners conclude that there is no basis in the
record to conclude that there will be no net |oss of surface
wat er to Stokes or Marshall Creek. As expl ai ned above, an agency
may not reject or nodify an admnistrative |aw judge's finding of
fact that is supported by conpetent substantial evidence.

Section 120.57(1)(1), Fla. Stat. (1999). A review of the record
indicates that there is conpetent substantial evidence in the
record to support this portion of recomended finding of fact
nunmber 63. Specifically, the record contains evidence that the
post devel opnent runoff w Il exceed the pre-devel opnent runoff
and that the increased volunes of runoff resulting fromthe

pl acement of inpervious surface nore than conpensates for the
anount used for reuse water to irrigate the golf course. (Mracle
Vol . VI: 145-155).

We disagree with Petitioners' assertion that H nes was
required to conduct any specific type of water quantity anal ysis.
As a permt applicant, Hnes is charged with providing reasonabl e
assurances, not absolute guarantees. Hoffert v. St. Joe Paper
Co., 12 F.A L.R 4972, 4987 (Dept. Envtl. Regulation, Dec. 6,
1990). The level of evidence the applicant nust provide to
denonstrate reasonabl e assurance i s case specific dependi ng upon
the nature of the issues involved. Dent. of Transp. v. J.WC..
Co., Inc., 396 So.2d 778, 789 (Fla. 1st DCA 1981). There is no
requirenent in the District rules that an applicant conduct any




specific type of water budget analysis. It is up to the ALJ, as
the trier of fact, to decide whether sufficient facts have been
presented to support a particular finding. For edification

pur poses, we note that even if Petitioners were correct that
there was no conpetent substantial evidence to support this
finding, rejection of this portion of finding of fact no. 63
woul d not affect our conclusion that Hnes is entitled to the

i ssuance of an ERP because the District's ERP rules do not
require that there be no net |oss of surface water runoff to the
creeks in order to obtain a permt. See, sections 40C 4.301 and
40C- 4. 302, Fla. Adm n. Code.

Petitioners also take exception to the portion of
recomended finding of fact nunber 63 that reads: "G oundwater

flow patterns will be maintained." There is conpetent
substantial evidence in the record to support this finding.
(Johnson Vol . I1: 87). Therefore, Petitioners' Exception 10 to

recommended finding of fact nunber 63 is rejected.

Petitioners' Exception 11

Petitioners take exception to recommended finding of fact
nunber 67, in which the ALJ found that there will be a net
i nprovenent to the total and fecal coliformlevels. Petitioners
assert that there is no evidence in the record that indicates
that the source of the violations is fromthe Project site.

As expl ai ned above, an agency may not reject or nodify an
adm nistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). A review of the record indicates that there is conpetent
substantial evidence in the record to support this
finding.(Mracle Vol. VI: 160-161) ("My opinion is that :
there will be a net inprovenent in the receiving water body, in
the total [and] [sic] fecal coliform once this proposed system
is put in place.") Petitioners also claimthat this finding by
the ALJ is "msleading to the extent that it suggests that a
measur abl e net inprovenent will occur to Marshall Creek.”
(Enphasi s added). However, we find that this suggestion, to the
extent it is suggested by the ALJ's finding, is also supported by
conpetent substantial evidence in the record. (Mracle Vol. VII:
2526). Since there is conpetent substantial evidence to support
finding of fact nunber 67, Petitioners' Exception 11 is rejected.

Petitioners' Exception 12

Petitioners take exception to recommended finding of fact
nunber 68, in which the ALJ found that there will be a net
i nprovenent to di ssolved oxygen levels in the receiving waters.
Petitioners assert that there is no evidence in the record that



i ndicates that the source of the violation is fromthe Project
site. As explained above, an agency nmay not reject or nodify an
admnistrative law judge's finding of fact that is supported by
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). A review of the record indicates that there is conpetent
substantial evidence in the record to support this finding.
(Mracle Vol. VI: 161-165; Vol. VII: 25-26). Since there is
conpet ent substantial evidence to support finding of fact nunber
68, Petitioners' Exception 12 is rejected.

Petitioners' Exception 13

Petitioners take exception to recommended finding of fact
nunmber 69, in which the ALJ found that construction and operation
of the Systemw || not have a negative effect on Cass |
receiving waters. Petitioners contend that this is a concl usion
of law rather than a finding of fact. Furthernore, Petitioners
assert that there will be adverse water quantity inpacts to the
receiving waters. Additionally, Petitioners take exception to
recomended finding nunber 69 to the extent that there are no
upl and buffers around the Marshall Creek wetl|l ands adjacent to
golf holes 7 and 16, as Petitioners allege is required by
recomended finding nunbers 39 and 83.

Al t hough couched as an exception that recomended finding
of fact nunber 69 is a conclusion of law, in essence, this
exception is challenging the factual basis for the ALJ's ultinate
finding. The issue of an adverse inpact to water quality is a
factual issue susceptible to ordinary methods of proof. Berry v.
Department of Environnmental Regul ation, 530 So.2d 1019 (Fla. 4th
DCA 1988). There is conpetent substantial evidence in the record
to support this finding/conclusion. Testinmny was presented that
the Project will not have a negative effect on Class Il receiving
waters. (Harper Vol. Il1: 71-72; Mracle Vol. VI: 174).

Petitioners contend that "there are no upland buffers
around the Marshall Creek wetlands adjacent to golf holes 7 and
16. . .", we have previously addressed the issue of whether
recommended findings of fact nunbers 39 and 83 require buffers at
golf holes 7 and 16 in our ruling on Petitioners' Exception
nunber 6.

As to Petitioners' contention that "there will be adverse
water quantity inpacts to the receiving waters." (Enphasis
added). Wiether there will be adverse water quantity inpacts is
irrelevant to this finding because the ALJ's recommended fi ndi ng
of fact nunber 69 specifically addresses water quality, not water
quantity. This finding is contained in a section entitled "Water
Quality" and uses |l anguage fromRule 12.2.5, MSSWA. H This rule
is a water quality criterion. This is obvious fromthe title of



the section: "Class ||l Waters; Waters approved for shellfish
harvesting," as well froma reading of the text which refers to
"Class 11 waters" and "standards" throughout this section of the
Appl i cant's Handbook. These references are to the Florida
Departnent of Environnental Protection's surface waters
classification systemand surface water quality standards
established by rule in chapter 62-302, Fla. Adm n. Code.

For all of the above-stated reasons, Petitioners' Exception
13 to recommended finding of fact no. 69 is rejected.

Petitioners' Exception 14

Petitioners take exception to recommended finding of fact
nunmber 70, in which the ALJ found that construction and operation
of the Systemw ||l not have an adverse inpact on the water
quality of the inmmedi ate Project area or adjacent areas.
Petitioners contend that this is a conclusion of |law and not a
finding of fact. Additionally, Petitioners take exception to
recomended finding of fact nunber 70 to the extent that there
are no upland buffers around Marshall Creek wetl ands adjacent to
golf holes 7 and 16, as required by recommended findi ng nunbers
39 and 83.

Al t hough couched as an exception that finding of fact
nunber 70 is a conclusion of law, in essence, this exception is
chal l enging the factual basis for the ALJ's ultimate finding.
The issue of an adverse inpact to water quality is a factual
i ssue susceptible to ordinary nethods of proof. Berrv, supra. A
review of the record indicates that there is conpetent
substantial evidence to support this finding. (Harper Vol. 111:
72-73; Mracle Vol. VI: 173-174). Consequently, for this reason
and for the reasons set forth above in our ruling on Petitioners'
Exception nunber 13, this exception is rejected. Petitioners
Exception 15 Petitioners take exception to recomrended finding of
fact nunber 86, in which the ALJ found that over 1,000 test holes
were dug on the property. Petitioners apparently object to the
findi ng based upon purported contradi cti ons between testinony
evi dence and docunentary evidence. The fact that the record may
contain evidence contrary to the ALJ's finding is not sufficient
basis to overturn a finding of fact that is otherw se supported
by a conpetent substantial evidence. Florida Sugar Cane League,
580 So.2d at 851. Recommended finding of fact nunber 86 is
supported by the testinony of H nes' expert archeol ogi st Stokes
who testified:

"We dug over 1,000 holes on this property and
we had probably 100 or 120 that had artifacts
in them"



(Stokes Vol. 1V: 70). Therefore, the finding is support by
conpetent substantial record evidence.

Second, Petitioners have m scharacterized the finding in
their exception. They state "while the applicant's archaeol ogi st
m sl eadi ngly stated at hearing that about 100-120 artifacts were
found, her report lists 382 artifacts.” |In fact, Dr. Stokes
testified that out of 1,000 test holes, artifacts were found in
100 or 120 of the test holes. (Stokes Vol. IV: 70). Dr. Stokes
did not testify to, nor did the ALJ find, that only 100 to 120
artifacts were found.

Since there is conpetent substantial evidence to support
finding of fact nunber 86, Petitioners' Exception 15 is rejected.

Petitioners' Exception 16

Petitioners take exception to recommended finding of fact
nunber 102, in which the ALJ found that the surface water
managenent systemw || retain the pollutants generated on site.
Petitioners cite to portions of the record that they assert
contradict this finding. Specifically, Petitioners cite to the
testimony of an expert wi tness which provided that poll utant
removal will not be 100% (Harper Vol. I1I11: 68). It is not
Wi thin our purview to determ ne whether the record contains
evi dence contrary to the Adm nistrative LAW Judge's finding of
fact, but whether the finding of fact is supported by conpetent
substantial evidence. Florida Sugar Cane League v. State Siting
Bd., 580 So.2d 846 (Fla. 1st DCA 1991); Heifetz v. Dept of
Busi ness Regul ation, 475 So.2d 1277 (Fla. 1st DCA 1985).

Not w t hst andi ng that the record may contain evidence contrary to
the Adm nistrative LAWJudge's finding, we are bound by these
findings if the record discloses any conpetent substanti al
evidence in support. Bradley, 510 So.2d 1122; West Coast

Regi onal Water Supply Auth. v. Harris, 604 So.2d 892, cause

di sm ssed, 613 So.2d 4 (Fla. 1992). The record contains

conpet ent substantial evidence that the stormwvater nmanagenent
systemis an excellent oversized systemthat "retains virtually
all of the pollutants generated on site."” (Harper Vol. Il1: 74).
Therefore, we nmust reject Petitioner's Exception 16.

Petitioners' Exception 17

Petitioners take exception to recommended concl usi on of |aw
nunmber 113, in which the ALJ concludes that with the
nodi fi cations recommended by the ALJ, the applicant has provided
reasonabl e assurance of having inplenented all practicable design
nmodi fications to reduce or elimnate adverse inpacts to wetl and
functions and other surface water functions. Petitioners note
that the burden is upon H nes to show that a nodification is not



practicable. Additionally, Petitioners assert that this
recommended concl usion is not supported by recomended findi ngs
as it relates to inpacts associated with the entry road.
Specifically, Petitioners contend that the ALJ has not
recommended finding that undertaking nodifications in the
proposed design of the entry road woul d adversely affect public
safety, not be technically capable of being undertaken nor be
economcally viable. Thus, Petitioners seek a remand for further
findings on this matter.

Petitioners are correct regarding H nes' burden. However,
the ALJ concluded that Hi nes carried its burden and reconmended
additional conditions to assure conpliance. An ALJ's authority
to propose such conditions is well recognized. See, Hopwood v.
Department of Environnmental Regul ation, 402 So.2d 1296 (Fla. 2d
DCA 1981); also, Manatee County v. Departnent of Environnental
Regul ati on, 429 So.2d 360 (Fla. 1st DCA 1981). Finally,
Petitioners' attenpt to relitigate this issue by referring to
t hose sections of their Proposed Recommended Order which argue
that wetland inpacts associated with golf hole No. 4, Pond Y-2,
and the entry road have not been sufficiently reduced or
elimnated is rejected.

As previously discussed in our rulings on Petitioners'
Exceptions 1 and 2, the ALJ's conclusion of law, including as it
relates to the entry road, is supported in its entirety by
findings of fact that are based on conpetent substanti al
evidence. The ALJ's findings in findings of fact nos. 10, 11,
and 14 state the requirenents and consi derati ons necessary to
construct a safe road. (R O : 10-11). These requirenents and
considerations include the radius of the roadway curves, roadway
desi gn speed, sight distance along the road, and adequate traffic
stacking. After having considered all the evidence, including
the road nodifications suggested by Petitioners, the ALJ
specifically found the proposed road design to be a conproni se
bet ween the necessity to design the road for safe travel and to
avoid the wetlands. (R QO : 11). Consequently, it is clear that
the ALJ rejected those nodifications as not practicable because
they were inconpatible with the necessity for the road to be
designed with these safety requirenents and consi derations. The
ALJ's findings provide a sound basis for the ALJ to concl ude that
Hi nes provi ded reasonabl e assurance that it had inplenented al
practicabl e design nodifications to reduce or elimnate adverse
i npacts to wetland functions. Accordingly, Petitioners
Exception 17 is rejected.

Petitioners' Exception 18

Petitioners take exception to recommended concl usi on of |aw
nunber 108, in which the ALJ concludes that there wll be no



adverse water quantity inpacts to the extent that this
recommended concl usi on includes consideration of section 12.2.4,
MSSWA. H Petitioners argue that this rule specifically requires
the Applicant to "performan analysis of the drawdown in water

| evel s or diversion of water flows resulting from such
activities." Petitioners posit that because there was no
conpetent substantial evidence that an anal ysis of diversion of
water flows or drawdown in water |evels was conducted, the

requi renents of section 12.2.4, MSSWA. H., have not been net.
Petitioners go on to assert that the record establishes that
there will be a diversion in water flows with an unknown effect
on wetlands and, therefore, there is no factual basis to concl ude
that there will be no adverse water quantity inpacts.

Petitioners expressly limt this exception to consideration
of the requirenents of section 12.2[.2].4[sic], A H It first
shoul d be noted that section 12.2.2.4, by its terns, is
considered by the District inrelation to Rule 40C4. 301(1)(d), -
Fla. Admn. Code, and 12.1.1(a), MSSWA.H, as opposed to 40C
4.301(1)(a) and section 10.2.1, MSSWA. H., which is the subject
of conclusion of |aw nunber 108. However, conclusion of |aw no.
108 expressly addresses Rule 40C-4.301(1)(a), Fla. Adm n. Code,
and section 10.2.1, MSSWA. H The subject of these two related
rule provisions is flooding, not the converse, which is the
subj ect of section 12.2.2.4, MSSWA. H  Consequently, recommended
concl usi on no. 108 does not include consideration of section
12.2.2.4, MBSWA H., and therefore, this exception is rejected.

In any event, although Petitioners essentially conplain
about the caliber of the analysis which was perfornmed to neet
12.2.2.4, MGSWA. H., the reasonabl e assurance standard does not
require the Applicant to performevery known test concerning an
issue in order to establish entitlement to a permt. Booker
Creek Preservation. Inc. v. Mbil Chemcal Co., 481 So.2d 10, 13
(Fla. 1st DCA 1986). Rather, reasonabl e assurance neans a
"substantial |ikelihood" that the project will be successfully
i npl enented. Metropolitan Dade Co. v. Coscan Florida, Inc., 609
So.2d 644, 648 (Fla. 3rd DCA 1992). As the Applicant in this
proceedi ng, H nes has the ultimte burden of persuasion. Florida
Dep't of Transportation v. J.WC Co., Inc., 396 So.2d 778, 787-
790 (Fla. 1st DCA 1981). Hi nes also had the initial burden of
presenting prim facie evidence denonstrating that it has
conplied with all applicable District standards. Petitioners
then nmust present "contrary evidence of equivalent quality"”
proving the truth of allegations in their petitions. 1In this
case, as explained in the ruling on Petitioners' exception nunber
19 bel ow, conpetent substantial evidence to denonstrate
conpliance wwth 12.2.2.4, MSSWA.H was presented via expert
W t nesses who explained their analyses. Petitioners specul ate
about the potential problenms and question why an analysis of the




type they would be happy with was not perfornmed, but presented
i nsufficient evidence at hearing to prove their specul ation.

Petitioners' Exception 19

Petitioners take exception to recommended concl usi on of |aw
nunber 114, in which the ALJ concludes that there wll be no
adverse water quantity inpacts to wetlands. The basis for this
exception is Petitioners' allegation the Applicant failed to
conduct a water quantity analysis to establish the effect of
diverting surface water runoff to the golf course irrigation
ponds and fromthe effect of converting groundwater recharge into
surface water runoff going to the irrigation ponds that wll
occur as a result of the build out of the Marshall Creek DRI

Section 12.2.2.4, MSSWA. H., provides, in
pertinent part:

Pursuant to paragraph 12.1 .1 (a), an
appl i cant nust provi de reasonabl e assurance
that the regulated activity will not change

t he hydroperiod of a wetland or other surface
water, so as to adversely affect wetl and
functions or other surface water functions as
fol | ows:

(a) \Whenever portions of a system such as
constructed basins, stormmater ponds, canals,
and ditches, could have the effect of
reduci ng the depth, duration or frequency of
i nundation or saturation in a wetland or

ot her surface water, the applicant nust
perform an anal ysis of the drawdown in water
I evel s or the diversion of water flows
resulting fromsuch activities and provide
reasonabl e assurance that these drawdowns or
di versions wll not adversely inpact the
functions that wetlands and ot her surface
waters provide to fish and wildlife |isted
speci es. (Enphasis added).

The Petitioners assert that the "anal ysis" required by paragraph
1 2.2.2.4(a) was not perfornmed. Petitioners assune that the
requi red analysis nmust be a quantitative analysis. Petitioners
argue that, based on the record, since a nunber was not

cal cul ated for every conponent of the Applicant's and the
District's analysis of drawdown and diversion effects, e.g.,
evapotranspiration, the required anal ysis was not perforned,
hence they allege there is no conpetent substantial evidence in
the record to support this recommended concl usion by the ALJ.




Section 12.2.2.4(a), MSSWA H., does not require a quantitative
versus a qualitative type of analysis to be perfornmed. Either
type of analysis or a conbination type of analysis may be
sufficient to neet the rule depending on the results of this
analysis in a particular case. In this case, the record is
replete with conpetent substantial evidence that the required
anal ysis was perforned. (Frye Vol. V: 22-29; Mracle Vol. VI:
142-158). In fact, both a qualitative (Frye Vol. V: 22-29) and a
guantitative (Mracle Vol. V: 142-158) anal ysis was perforned.
Based on these anal yses, the District's Chief Engineer determ ned
t hat reasonabl e assurance had been provided that the projected
drawdowns and diversions in water |evels and flows woul d not
result in adverse inpacts under the rule. (Mracle Vol. VII: 31-
32, 39-43, 46-47). In order to provide additional assurance
regardi ng the wetland adjacent to pond L, a nonitoring condition
was recommended pursuant to paragraph 12.2.2.4(c), MSSWA. H.
(Frye Vol. V: 25-26; District Ex. 1).

The Petitioners incorporate pages 55-58 of their Proposed
Recomended Order as further support of this exception. In these
pages, Petitioners discuss two opinions fromthe district courts
of appeal and a final order of the District, all of which support
the proposition that it is the permt applicant's burden to
provi de the requisite reasonabl e assurances before the permt is
granted. Booker Creek Preservation, Inc v. Mbil Chem cal Co..
481 So.2d 10, 13-14 (Fla. 1st DCA 1985); Metropolitan Dade
County. Coscan Florida, Inc., 609 So.2d 644, 648649 (Fla. 3rd DCA
1992); Osceola County v. St. Johns R ver Water Mgnt. Dist., ER
FALR '92: 109. W do not disagree with this proposition, and we
find that in this case, prior to the permt being issued through
this Final Order, Hi nes has provided reasonabl e assurance at
hearing that the requirements of section 12.2.2.4, MSSWA. H., are
met. The reasonabl e assurance standard does not require the
Applicant to performevery known test concerning an issue in
order to establish entitlenment to a permt. Booker Creek
Preservation, Inc. v. Mbil Chemcal Co., 481 So.2d 10,13 (Fla.
1st DCA 1986). Rather, reasonabl e assurance neans a "substanti al
i kelihood" that the project will be successfully inplenented.
Metropolitan Dade Co. v. Coscan Florida, Inc., 609 So.2d 644, 648
(Fla. 3rd DCA 1992). Petitioners additionally argue on page 58
of their PRO that since a water |evel nonitoring programfor
wet | ands on the project site (excepting the pond L wetland) is
not being required, the provisions of paragraph 12.2.2.4(c),
MSSW A. H., have not been net. Paragraph 12.2.2.4(c) provides:

Whenever portions of a system could have the
effect of altering water levels in wetl ands
or other surface waters, applicants shall be
required to nonitor the wetland or other
surface waters to denonstrate that such



alteration has not resulted in adverse

i npacts; or calibrate the systemto prevent
adverse inpacts. Monitoring paraneters,
met hods, schedul es, and reporting

requi renents shall be specified in permt
condi ti ons.

We find that based upon the reasonabl e assurance provided
under paragraph 12.2.2.4(a), as discussed herein, there are no
ot her portions of the systemthat could alter water |evels, and
consequently, no additional nonitoring is required under
par agraph 12.2.2.4(c), MSSWA. H., in this instance. This
conclusion is supported by conpetent substantial evidence. (Frye
Vol . V: 25-26; District Ex. 1). Therefore, this is not a basis
for nodifying or rejecting recomended concl usi on of |aw nunber
114.

For the reasons set forth above, Petitioners' Exception 19
to the ALJ's reconmmended concl usion of |aw nunber 114 is
rej ect ed.

Petitioners' Exception 20

Petitioners take exception to recommended concl usi on of |aw
nunmber 118, in which the ALJ concludes that the proposed
mtigation wll offset the inpacts to the values and functions
served by the wetlands which will be inpacted. Specifically,
Petitioners contend that section 12.3.1.1, MSSWA H., has not
been nmet since the mtigation does not create wetlands "sim | ar
to those being inpacted." Additionally, Petitioners contend that
there will be a net loss in wetland or other surface water
functions, which is prohibited by Rule 12.1, NMSSWA. H.

Petitioners' exception objects only to the ALJ's
determ nation that the mtigation is sufficient and therefore,
they contend the permt should be denied. As set forth in detai
in our ruling on Petitioners' exception no. 2, conpetent
substantial evidence exists in the record to support the ALJ's
findings of fact regarding the sufficiency of the mtigation.
Based on his factual findings, the ALJ reasonably concl uded that
the mtigation will offset the project's adverse inpacts to the
functions of wetlands and surface waters. W find that the ALJ
properly applied the District's mtigation rule requirenments and
properly concluded that the proposed mtigation is sufficient.
Further, for edification, we note that section 12.3.1.1, MSSW
A H, does not create an absolute requirenent as Petitioners
appear to contend, for the creation of wetlands "simlar to those
bei ng i npacted.” Rather, it provides guidance about how
mtigation "in general" is "best acconplished;"” the ultimte
requi renent regarding mtigationis "only to off-set the adverse



inpacts to the functions identified in sections 12.2-12.2.8
caused by regul ated activities." Section 12.3, MSSWA. H This
determnation is nade on a case-by-case basis. |In this case, we
concur with the ALJ that the mtigation plan off-sets the
project's adverse inpacts.

Petitioners' argunment regarding cunul ative inpacts is
addressed in our ruling on Petitioners' exception no. 28, bel ow

Petitioners' Exception 21

Petitioners take exception to recommended concl usi on of |aw
nunber 119, in which the ALJ concludes that there wll be no
significant inpact to surface or groundwater flow The
Petitioners base this exception on their allegation that the
Applicant failed to conduct an analysis of surface or groundwater
flow.

As expl ai ned previously, the reasonabl e assurance standard
does not require the Applicant to performevery known test
concerning an issue in order to establish entitlenent to a
permt. Booker Creek Preservation, Inc. v. Mbil Chem cal Co.,
481 So.2d 10,13 (Fla. 15t DCA 1986). Rather, reasonable
assurance neans a "substantial |ikelihood" that the project wll
be successfully inplenmented. Metropolitan Dade Co. v. Coscan
Florida. Inc., 609 So.2d 644, 648 (Fla. 3rd DCA 1992).

We find that there is conpetent substantial evidence in the
record to support the ALJ's conclusion that there will be no
significant inpact to surface or groundwater flow and we concur
in the ALJ's conclusion. The ALJ nade extensive findings that
wet | and val ues and functions will not be adversely inpacted by
water quantity inpacts. The ALJ found: (1) there will be no net
| oss of surface water to Stokes Creek or Marshall Creek; (2)
adverse groundwat er drawdown has been prevented through a system
of cut-off walls; (3) groundwater flow patterns wll be
mai nt ai ned; (4) inpacts to groundwater recharge wll be
insignificant; and (5) nonitoring of hydrology in sonme wetl ands
is required (RO : 28). These findings are supported by
conpetent substantial evidence in the record. (Johnson Vol. I1:
86-87; Frye Vol. V. 22-27, 41-42: Mracle Vol. VI: 142-154;
District Ex. 1: 2-3; Hnes Ex. 10: sheets 23-26; H nes Ex. 9:
sheets 3-11). Further, evidence exists that further nodeling of
i npacts to water quantity was not necessary. (Mracle Vol. VII
31-32). Thus, Petitioners' Exception nunber 21 is rejected.

Petitioners' Exception 22

Petitioners take exception to recommended concl usi on of |aw
nunber 120, in which the ALJ concludes that the wetlands w ||



continue to function as under pre-devel opnent conditions. The
basis for this exception apparently is that Petitioners believe
that the mtigation plan will not offset wetland inpacts and that
wet | ands, both individually and cunmul atively, will not continue
to function as under pre-devel opnent conditions. The Recommended
Order cites to section 12.2.3.4, MSSWA. H., which describes how
this public interest factor is to be reviewed. This section
requires consideration of the "adverse effects or inprovenments to
existing recreational uses of a wetland or other surface water"
fromthe parts of the project |located in, on, or over wetlands.
Conpetent substantial evidence exists in the record that to the
extent that any recreational values exist on-site, they will be
mai nt ai ned. (Esser Vol. V: 121-122). Thus, we agree with the
ALJ's conclusion that the functions the wetlands provide for
recreational uses under pre-devel opment conditions wll be

mai ntai ned after the project is conpleted. Additionally,
Petitioners' contention that the record does not support the
ALJ's conclusions regarding the sufficiency of the mtigation
plan to offset inpacts is dealt with in the ruling on
Petitioners' Exception nunber 2. Accordingly, Petitioners
Exception 22 is rejected.

Petitioners' Exception 23

Petitioners take exception to conclusion of |aw nunber 122
wherein the ALJ concludes that the historical and archaeol ogi cal
resources factor of the public interest test is generally
neutral. (RO : 49). Petitioners contend that no basis exists to
support this conclusion because Hines did not survey for such
resources within wetl ands.

Section 12.2.3.6, MSSWA. H., provides that "the District
wi |l evaluate whether the regulated activity in, on, or over
wetl ands will inpact significant historical or archeol ogical
resources” and requires an applicant to "map the | ocation and
characterize the significance of any known historical or
archeol ogi cal resources that may be affected by the regul ated
activity located in, on or over wetlands or other surface
waters." In addition, the District is to provide copies of
permt applications to the D vision of H storical Resources of
the Departnent of State to "solicit their coments regarding
whet her the regulated activity may adversely affect significant
hi stori cal and archeol ogi cal resources.” |If such resources are
reasonably expected to be inpacted by the regulated activity, a
permt applicant nust perform "an archeol ogi cal survey" and
inplenment a plan to protect any significant historical or
ar cheol ogi cal resources.

The source of Petitioners' contention is the fact that
Hi nes' expert did not conduct shovel tests wthin wetlands. The




unrebutted testinony of H nes' expert was that conducting shovel
tests in wetlands was not physically possible because of the
inability to put the wetland material through the surveying
screen. (Stokes Vol. IV: 67). Contrary to Petitioners

assertion, Dr. Stokes testified that the area "adjacent to
wet | ands” was a high probability area for archeol ogical sites and
t hat extensive shovel tests were conducted all around the
wet |l ands. (Stokes Vol. 1V: 67). Section 12.2.3.6 does not
specifically require wetland shovel tests. Conpetent substanti al
evi dence was presented that H nes perforned an extensive

ar cheol ogi cal survey consistent with the State's D vision of

Hi storic Resources guidelines (Stokes Vol. IV: 13-29 and Hines
Ex. 5), and the ALJ nade extensive findings about the survey's
results. (RO : 35-38). The |evel of evidence an applicant nust
provi de is one of reasonabl e assurances, not absol ute guarantees.
Hoffert v. St. Joe Paper Co., 12 F.A L.R 4972, 4987 (Dept. of
Envtl. Regul ation, Decenber 6,1990). Accordingly, Petitioners
Exception 23 is rejected.

Petitioners' Exception No. 24

Petitioner takes exception to conclusion of |aw nunber 124
wherein the ALJ finds that "[n]o significant or [sic] historic or
ar cheol ogi cal resources were found in, on, or over wetlands or
surface waters within the Project area.”" (R O: 50) (Enphasis
added). The ALJ further found that "[o]ne significant site (Ad
Ki ngs Road) was found in an upland area of the Project.” (R O.:
50) (Enphasis added). Contrary to Petitioners' assertions, these
statenents are not inconsistent. Conpetent substantial evidence
was presented that the O d Kings Road site as well as other
identified sites are located in uplands. (H nes Ex. 41). The
ALJ's finding only referenced wetl ands. Accordingly,

Petitioners' exception is rejected.

Petitioners' Exception 25

Petitioners take exception to recomended concl usion of |aw
nunmber 126, in which the ALJ concludes that all factors in the
public interest test are neutral. Petitioners do not provide any
specific support for this assertion. Petitioners nerely state

"[f]or the reasons nore specifically described herein * * *,
Wthout a nore specific explanation of the basis of this very
broad exception, it is difficult to provide a detailed ruling.
Nevert hel ess, based on our review of the entire record and based
on our consideration of all of Petitioners' exceptions, along
wi th the bases provided in support thereof, we find that the ALJ
properly applied the public interest test and properly concl uded
that all conponents of the public interest test are neutral.
This issue is nore fully discussed in our ruling on Petitioners



Exception 32, below. Accordingly, Petitioners' Exception 25 is
rej ect ed.

Petitioners' Exception 26

Petitioners take exception to the first sentence of
recommended concl usi on of | aw nunber 139, wherein the ALJ
concludes that "[t]he D vision of H storical Resources has
determ ned that the upland and wetl and portion of the project
w Il not adversely affect historic or archaeol ogi cal resources.”
Petitioners contend that this statenent is actually a finding of
fact, not a conclusion of law, and that said finding of fact is
not supported by conpetent substantial evidence. |n addition,
Petitioners argue that (1) "there is no evidence to support the
conclusion that the D vision of Hi storic Resources was
interpreting the term'adversely inpact' in the sane fashion as
the District interprets the term'adversely affect' in section
373.414(1)(a) 6, Fla. Stat.;" (2) this statenment does not support
a finding of fact; and (3) this statenent "is not rel evant and
does not provide a basis for a conclusion of |aw "

The first sentence of conclusion of |aw nunber 139 is a
finding of fact in that it reiterates the ALJ's finding of fact
in paragraph 94. Petitioners took no exception to the finding in
par agr aph nunber 94. The Governing Board may not reject or
nodi fy the findings of fact unless the agency first determ nes
froma review of the entire record, and states with particularity
in the order, that the findings of fact were not based upon
conpetent substantial evidence. Section 120.57(1)(1), Fla. Stat.
(1999). This finding is supported by conpetent substanti al
evidence in the formof testinony by an expert archaeol ogi st, as
well as District staff, and a letter fromthe D vision of
Hi storical Resources, and thus, cannot be disturbed. (Stokes Vol.
| V: 34-35; Esser Vol. V. 101-103; District Ex. 11). W concur
with the ALJ's interpretation of this criteria.

There was testinony at the final hearing that District
staff forwarded for review a copy of the notice of Hi nes
application to and requested comments fromthe Departnment of
State, Division of Hi storical Resources. (Esser Vol. V: 101-103).
The response letter (District Ex. 11) was the basis for District
staff's opinion that the project would not inpact significant
hi storical or archeol ogical resources under the secondary i npact
anal ysis. (Esser Vol. V: 101-103; District Ex. 11).
Addi tionally, H nes' expert provided conpetent substanti al
evi dence to support archaeol ogical findings and this concl usion.
(Stokes Vol. 1V: 34-35, 4143). Petitioners further argue that
this finding is not relevant. This finding is relevant under the
secondary inpact analysis found in paragraph 1 2.2.7(c), MSSW
A.H, which is part of the public interest bal ancing test.



Section 12.2.3.6 specifically states that the District wll
solicit the view of the Division of Historical Resources in
assessing the criterion regarding historical and archaeol ogi cal
resources. The finding that "[t]he D vision of H storical
Resources has determ ned that the upland and wetl and portion of
the project will not adversely affect historic or archaeol ogi cal
resources" supports the ALJ's conclusion of |aw that reasonabl e
assurances have been provided to neet this criterion, however, as
expl ai ned above, it is not the only finding which supports the
conclusion that significant historical and archaeol ogi cal
resources will not be adversely affected. Accordingly,
Petitioners' Exception 26 is rejected.

Petitioners' Exception 27

Petitioners take exception to recomended concl usion of |aw
nunmber 140, in which the ALJ concludes that future inpacts have
been evaluated. Petitioners contend that this is a finding of
fact rather than a conclusion of law. Petitioners further
mai ntain that as a finding of fact it is meaningless unless nore
information is provided regarding what future inpacts have been
eval uated. Despite Petitioners' characterization of the ALJ's
finding, a review of the ALJ's finding reveals that the ALJ found
that "reasonably expected future phases and related activities
have been described and eval uated."

Thi s exception essentially challenges the evidentiary
support for the ALJ's findings in paragraphs 100-102. W find
that these findings are supported by conpetent substanti al
evidence in the record. (Elledge Vol. VII: 83-87; Dennis Vol. |V
204-205; Hnes Ex.'s 14,16). W find no nerit in Petitioners
assertion that this finding is nmeaningless. This finding is
i nportant under the secondary inpact anal ysis conducted pursuant
to section 12.2.7, MSSWA. H  Section 12.2.7 requires:

* * %

(d) An applicant shall provide reasonable
assurance that the follow ng future
activities:

1. additional phases or expansion of the
proposed system for which plans have been
submtted to the District or other

gover nment al agenci es; and

2. on-site and off-site activities regul ated
under part 1V, chapter 373, Fla. Stat., or
activities described in section 403.813(2),
Fla. Stat., that are very closely |linked and



causally related to the proposed system wll
not result in water quality violations or
adverse inpacts to the functions of wetl ands
and other surface waters as described in
subsection 12.2.2. As part of this review,
the District wll also consider the inpacts
of the intended or reasonably expected uses
of the future activities on water quality and
wet | and and ot her surface water functions.
(Enphasi s added).

The statenent that "[r] easonably expected future phases and
rel ated activities have been described and eval uated” is
supported by findings of fact 100-102 and thus Hi nes has
satisfied the criterion of having to provide reasonabl e
assurances that future activities will not result in water
quality violations or adverse inpacts to the functions of
wet | ands or other surface waters. Consequently, since the
findings are supported by conpetent substantial evidence and are
relevant to the proceeding, it cannot be disturbed. Berry,
supra. Accordingly, Petitioners' exception nunber 27 is
rej ect ed.

Petitioners' Exception 28

Petitioners take exception to recommended concl usi on of |aw
nunber 141, in which the ALJ concludes that the wetl and
mtigation plan offered for the Project ensures that there wll
be no unacceptabl e cunul ative inpacts because: (1) the mtigation
of fsets the adverse inpacts of the Project; (2) the mtigationis
to be undertaken on the Project site; and (3) the mtigation is
to be undertaken in the sane drai nage basin. Petitioners assert
that the Applicant failed to present sufficient evidence of past,
present and future regulated activities in the sane drai nage
basin, and that therefore, there is no factual basis to concl ude
that there will be no unacceptable cunul ative inpacts.

To the extent Petitioners are arguing that the
Adm ni strative Law Judge inproperly interpreted the District's
cunul ative inpacts rule, Petitioners are incorrect. The ALJ's
conclusion reflects this Governing Board's interpretation of its
cunul ative inpacts rule and is consistent with the manner in
which we routinely apply this rule. See, Sarah H Lee v. St.
Johns River Water Managenent District and WAl den Chase
Devel opers, Ltd., DOAH Case No. 99-2215 (rendered Septenber 27,
1999) at 47 ("The mtigation proposed by Wal den Chase will be on-
site and thus within the sanme drai nage basin as the Wl den Chase
Devel opnent. District staff determned that the mtigation wll




off-set the project's adverse inpacts. Therefore, pursuant to
section 40C-4.302(1)(b), the cunul ative inpacts criterionis
met"). Accordingly, Petitioners' Exception nunber 28 is

rej ect ed.

Petitioners' Exception 29

Petitioners take exception to recommended concl usi on of |aw
142, in which the ALJ concludes that project's mtigation ratios
are greater than those set forth in the handbook. Petitioners
contend that the ALJ did not make any findings as to what the
applicable ratios are and therefore there is no basis to concl ude
t hese unknown ratios exceed the ratio guidelines in the rules.
Additionally, Petitioners take exception to the concl usion that
the mtigation offsets the direct and secondary inpacts
associated wwth the Project. Petitioners argue that the
Applicant has failed to provide conpetent substantial evidence of
reasonabl e assurance of conpliance with the mtigation
requirenents set forth in Rules 12.3.3.2(b), (c), (9, (i), (k),
(n), (o0); 12.3.3.1(b); 12.3.5; 1 2.3.7.7(a); 12.3.1.1, MSSWA. H.

Wth regard to the ALJ's concl usion regarding the
sufficiency of mtigation, we have previously addressed this
issue in our ruling on Petitioners' Exception nunber 2 and have
found that there is conpetent substantial evidence for the ALJ to
conclude that the mtigation will offset the project's direct and
secondary inpacts. The mtigation ratios contained in the
District's rules are guidelines only and the actual ratios needed
to offset adverse inpacts nay be higher or |ower based on a
consideration of factors listed in sections 12.3.2.1 and
12.3.3.2, MSSWA H  See, section 12.3.2., MSSWA. H  Mreover,
the District is authorized to consider innovative mtigation
proposal s which deviate fromthe standard mtigation practices
and to evaluate themon a case by case basis. See, section
12.3.1.8., MSSWA. H Therefore, a determ nation regarding
mtigation ratios is not necessary to determ ne the sufficiency
of mtigation. In any event, although the ALJ may not have
expl ained in detail how he reached this conclusion, the
Adm ni strative LAWJudge nmay reasonably infer fromthe evidence a
factual finding. Freeze v. Dept. of Business Regul ati on, 556
So.2d 1204 (Fla. 5th DCA 1990). Wth regard to Petitioners
contention that H nes has not provided reasonabl e assurance of
conpliance with sections 12.3.3.2(b), (c¢), (g9, (1), (k), (n) and
(o); 12.3.3.1(b); 12.3.5, 12.3.7.7(a) and 12.3.1.1., MSSWA H.,
this contention is without nerit. Section 12.3.3.2 provides in
pertinent part that an applicant's submttal of a mtigation plan
"shall include the follow ng information, as appropriate for the
type of mtigation proposed: . . ." (Enphasis added). There is
no absol ute requirenent that an applicant submt all of the itens
contained in section 12.3.3.2. These itens are designed to




assist staff in making a determ nation that the mtigation plan
conplies with the District's rules. In this case, as
denonstrated by the testinony of the District's expert w tness
Wal ter Esser, staff was able to nmake this determ nation based on
the information submtted by H nes. (Esser Vol. V. 1 15).
Section 12.3.3.1 (b) provides that an applicant "shall provide
reasonabl e assurance that the proposed mtigation wll:

(b) achieve mtigation success by providing
vi abl e and sust ai nabl e ecol ogi cal and
hydr ol ogi cal functions.

The ALJ found that the mtigation will indeed achieve success by
provi di ng such functions (R O : 27) and this conclusion is
supported by conpetent substantial evidence. (Esser Vol. V. 115).

Section 12.3.5 has been net in that Hi nes presented
conpetent substantial evidence that all of the created and
preserved wetl| ands and upland areas will be placed under a
conservation easenent. (H nes Ex. 2: 11).

Section 1 2.3.7.7(a) has been net because there was
unrebutted conpetent substantial evidence that H nes provided the
District with an estinate of the proposed mtigation costs and
that the estimate was reasonable. (Esser Vol. V. 114; Hi nes Ex.
46) .

Section 12.3.1.1. provides guidance as to how mtigation is
best acconplished. Since Petitioners have not el aborated on what
part of this section Hines allegedly has not conplied with, we
assunme that the basis for Petitioners' exception is that they
believe the mtigation is insufficient. Qur reasons for
concluding that the mtigation is sufficient are fully set forth
in our ruling on Petitioners' Exception 2.

Accordingly, Petitioners' Exception 29 is rejected.

Petitioners' Exceptions 30 and 31

Petitioners take exception to recomended concl usi ons of
| aw nunbers 144 and 151, in which the ALJ concludes that the
criteria set forth in section 10.2.2, MSSWA. H., have been net.
Petitioners' basis for this exception is that the ALJ provided no
anal ysi s or reasoning upon which he bases this broad concl usion.
Petitioners contend that all conponents of section 1 0.2.2(c),
MSSVWA. H., regarding the District's environnental criteria have
not been net. In each of these exceptions, Petitioners rely on
the argunents they have made in all of their previous exceptions.
Section 10.2.2, MSSWA H., states the sections of the Applicant's
Handbook wi th which an applicant nust conply in order to



denonstrate reasonabl e assurance that a project neets the

requi renents of 40C-4.301 (1)(d), (e), (f), (j), (k) and 40C
4.302(1 )(a), (b), (c), and (d). 3/ Wthout a nore specific
statenent for the basis of these two exceptions, it is difficult
to address these exceptions in detail. Neverthel ess, based upon
a review of the entire record and based upon a consi deration of
all of Petitioners' exceptions, we find that the ALJ properly
concluded that the criteria set forth in section 10.2.2, MSW
A.H , have been net. For further discussion, see our ruling on
Petitioners' Exception 32, below Thus, Petitioners' Exceptions
30 and 31 are rejected.

Petitioners' Exception 32

Petitioners take exception to recommended concl usi on of |aw
nunber 156, in which the ALJ concludes that the conditions
contained in Rules 40C 4. 301 and 40C- 4. 302 have been net.
Petitioners contend that all conponents of Rules 40C-4.301 and
40C- 4. 302 have not been net. Petitioners do not state the basis
for this exception. Again, Petitioners nerely refer to their
previ ous exceptions to argue that these conditions have not been
met. Wthout a nore specific statement for the basis of these
two exceptions, it is difficult to address these exceptions in
detail. The exception nerely reiterates, w thout specificity,
positions rejected by the Recommended Order. See, Britt v. Dept.

of Professional Regul ation, 492 So.2d 697 (Fla. 15t DCA 1986),
di sapproved on ot her grounds, Dept. of Professional Regul ation v.

Bernal , 531 So.2d 967 (Fla. 1988) (agency need not explicitly
rul e on exceptions which nerely reiterates positions previously
asserted and addressed in the Recommended Order). Neverthel ess,
based upon a review of the entire record and based upon a
consideration of all of Petitioners exceptions, we find that the
ALJ properly concluded that the criteria set forth in 40C 4. 301
and 40C-4.302, Fla. Adm n. Code, have been net.

The District's requirenments applicable to H nes' ERP
application are found in section 40C-4.301, Fla. Adm n. Code, and
par agraphs 40C-302(1)(a) and (b), Fla. Adm n. Code. These rules
provide in relevant part as foll ows:

40C- 4. 301: Conditions for Issuance of Permts

(1) In order to obtain a standard general,
i ndi vi dual, or conceptual approval permt
under this chapter . . . an applicant nust
provi de reasonabl e assurance that the
construction, alteration, operation,

mai nt enance, renoval or abandonnent of a
surface water managenent system (a) WII



not cause adverse quantity inpacts to
receiving waters and adj acent | ands;

(b) WIIl not cause adverse flooding to on-
site or off-site property;

(c) WIIl not cause adverse inpacts to
exi sting surface water storage and conveyance
capabilities;

(d) WII not adversely inpact the val ue of
functions provided to fish and wldlife and
listed species by wetlands and ot her surface
wat er s;

(e) WII not adversely affect the quality of
receiving waters such that the water quality
standards set forth in chapters 62-3, 62-4,
62- 302, 62-520, 62-522 and 62-550, Fl a.
Adm n. Code, including any anti degradation
provi sions of sections 624.242.(1)(a) and
(b), 62424(2) and (3), and 62.300, Fla.
Adm n. Code, and any special standards for
Qut standing Fl orida Waters and Qut st andi ng
Nat i onal Resource Waters set forth in 62-
4.24(2) and (3), Fla. Adm n. Code, will be
vi ol at ed;

(f) WII not cause secondary inpacts to
wat er resour ces;

(9) WII not adversely inpact the

mai nt enance of surface or ground water |evels
or surface water flows established in 40C 8,
Fla Adm n. Code:

(h) WII not cause adverse inpacts to a work
of the District established pursuant to
section 373.086, Fla. Stat.;

(i) WII be capable, based on generally
accepted engi neering and scientific
princi ples of being perfornmed and of
functioni ng as proposed;

(j) WII be conducted by an entity with the
financial, legal and adm nistrative
capability of ensuring that the activity wll
be undertaken in accordance with the terns
and conditions of the permt, if issued,



(k) WII conply with any applicabl e special
basin or geographic area criteria established
in chapter 40C- 41, Fla. Adm n. Code.

(2) If the applicant is unable to neet water
qual ity standards because existing anbi ent
wat er quality does not neet standards, the
applicant nust conply with the requirenents
set forth in sub-section 12.2.4.5 of the
Appl i cant's Handbook: Managenent and Storage
of Surface Waters.

(3) The standards and criteria, including
the mtigation provisions and the provisions
for elimnation or reduction of inpacts,
contained in the Applicant's Handbook:
Managenent and Storage of Surface Waters
adopted by reference in section 40C 4. 091,
Fla. Adm n. Code, shall determ ne whether the
reasonabl e assurances required by subsections
40C-4. 301 (1) and 40C-4.302, Fla. Adm n.

Code, have been provided.

40C- 4. 302: Additional Conditions for the
| ssuance of Permts

(1) In addition to the conditions set forth
in section 40C4.301, Fla. Admin. Code, in
order to obtain a standard general,

i ndi vi dual, or conceptual approval permt
under this chapter . . ., an applicant nust
provi de reasonabl e assurance that the
construction, alteration, operation,

mai nt enance, ... of a system

(a) located in, on, or over wetlands or

ot her surface waters will not be contrary to
the public interest . . . as determ ned by
bal ancing the followng criteria as set forth
in sub-sections 12.2.3 through 12.2.3.7 of

t he Applicant's Handbook: Managenent and

St orage of Surface Waters:

1. Wiether the activity will adversely
affect the public health, safety, or welfare
or the property of others;



2. \Wether the activity will adversely
affect the conservation of fish and wldlife,
i ncl udi ng endangered or threatened species,
or their habitats;

3. \Whether the activity will adversely
affect navigation or the flow of water or
cause harnful erosion or shoaling;

4. \Wether the activity will adversely
affect the fishing or recreational values or
marine productivity in the vicinity of the
activity;

5. \Whether the activity will be of a
tenporary or permanent nature;

6. Wiether the activity will adversely
affect or will enhance significant historical
and archeol ogi cal resources under the

provi sions of section 267.061, Fla. Stat.;
and

7. The current condition and rel ative val ue
of functions being perforned by areas
affected by the proposed activity.

(b) WIIl not cause unacceptable cumul ative

i npacts upon wetl| ands and ot her surface
waters as set forth in subsections 12.2.8
through 12.2.8.2 of the Applicant's Handbook:
Managenent and Storage of Surface Waters
adopted by reference in section 40C 4. 091,
Fla. Adm n. Code.

(c) Located in, adjacent to or in close
proximty to Class Il waters or located in
Class Il waters or Class 111 waters
classified by the Departnent as approved,
restricted or conditionally restricted for
shel I fish harvesting as set forth or

i ncorporated by reference in chapter 62R-7,
Fla. Admn. Code, will conply with the
additional criteria in sub-section 12.2.5 of
t he Applicant's Handbook: Managenent and
St orage of Surface Waters adopted by
reference in section 40C4.091, Fla. Adm n.
Code.




The evi dence produced at hearing and contained in the
Recomended Order denonstrates that, with the nodifications
recommended by the ALJ and required as permt conditions by this
Final Order, H nes has net the conditions set forth above for
i ssuance of an individual environnmental resource permt.

Pursuant to section 10.2.1 (a), MSSWA H., Hi nes' surface water
managenent systemis presuned to have conplied wth paragraphs
40C-4.301(1 )(a), (b) and (c) since the record shows that the
post - devel opnent peak rate of di scharge would be | ower than the
pre-devel opnment peak rate of discharge for a 24-hour, 25-year
stormevent (RO : 27-28), and sections 10.2.1 (b) through (d),
MSSWA. H., are not applicable to H nes since its systemw || not
be discharging to a | andl ocked | ake; is not |ocated downstream on
a point or watercourse where the drainage area is five square
mles; and does not inpound a stream or other water course.

The record shows that the Marshall Creek golf course and
entry road project will not adversely inpact the val ue of
functions provided to fish and wildlife and |isted species by
wet | ands and ot her surface waters as required by paragraph 40C
4.301(1)(d), Fla. Admn. Code. (R O : 28). To determ ne whether
t hi s paragraph has been net, H nes was required to denonstrate
conpliance with sections 12.2.2 and 12.2.2.4 of the NMSSW
Applicant's Handbook. Section 12.2.2, MSSWA. H., requires
consi deration of whether Hnes will inpact the values of wetl ands
and surface waters on the site so as to cause adverse inpacts to
t he abundance, diversity, and habitat of fish, wildlife and
listed species. Conpliance wth sections 12.2.2 and 12.2.2. 4,
MSSW A. H., however, is not required for those parts of the
Marshall Creek entry road and golf course project which wll be
| ocated in isolated wetlands | ess than one-half acre in size 4/
si nce none of the exceptions in sections 1 2.2.2.2(a) through
(d), MSSWA H., were denonstrated to apply in this case. 5/

First, the evidence failed to show that any threatened or
endanger ed species actually utilize, on nore than an incidental
basis, any of the isolated wetlands |l ess than 0.5 acres in size
| ocated on the project site. (RO 14-15). The record shows only
that certain species could or may potentially use sone of these
wet | ands on an incidental basis and these observations are
insufficient torise to the |evel of "use" contenplated by
section 12.2.2.1(a), MSSWA H 6/ ( RO 14-15).

Second, none of the isolated wetlands | ess than 0.5 acres in
size are located in an area of state concern or are connected by
standing or flow ng surface water at seasonal high water level to
one or nore wetlands. (R QO : 14-15). Finally, the District did
not establish that any of the isolated wetlands | ess than 0.5
acres in size proposed to be inpacted singly or cunmulatively are
of nore than mnimal value to fish and wldlife. (RO : 14-15).



Hi nes proposes to fill or clear 11.57 acres of wetlands that
represent inpacts to isolated wetlands greater than 0.5 acres in
size or are contiguous wetlands. Since these inpacts wll
elimnate these wetland areas' ability to provide functions to
fish and wldlife, they are initially considered adverse.

Section 12.2.1.1, MSSWA. H., provides that in this instance H nes
must i npl ement practicable design nodifications to reduce or
elimnate these adverse inpacts. 7/ Pursuant to section
12.2.1.1, MSSWA. H., the term"nodification" excludes
alternatives that would require a project that is significantly
different in type or function or that would consist of not

i npl enmenting the proposed systemin sone form A nodification is
not considered "practicable"” if (1) the proposed nodification is
not technically capable of being done; (2) is not economcally
viable; (3) would adversely affect public safety through the
endangernent of lives or property; or (4) the cost of the
nodi fi cation outwei ghs the environnmental benefit it would

achi eve. See, section 12.2.1.1, MSSWA. H.

Wth the nodifications recommended by the ALJ and required
as permt conditions by this Final Oder, Hi nes has inplenented
all practicable design nodifications. Consideration in this
anal ysis of both present and future phases for which plans have
been submtted to, and approved by, |ocal governnment agenci es was
appropriate since failure to consider future phases could lead to
a waste of econom c resources and the applicant's | oss of
potential econom c use of the property. Initially, H nes has
conpleted a master planning process that resulted in a
devel opment schene which will mnimze inpacts to the highest
quality wetlands on the project site both in present and future
phases.

After performng a master planning process, H nes conducted
a reduction and elimnation analysis for adverse wetland inpacts
associated with the entry road, golf hole 4, and the devel opnent
bl ock including golf holes 1, 9, 10, 18, the driving range,
Village Center (including the future club house), and stormater
ponds Y-1, Y-2, and L. Hines evaluated alternative | ocations for
golf hole 4. The record shows that Hi nes mnimzed the inpacts
associated wth the entry road by designing a road alignnent that
i ncorporated an existing wetland road crossing and by rel ocating
the entry road's stormmater runoff ditch i medi ately adjacent to
the road. Further design nodifications were not practicable
because they woul d adversely affect public safety. (R O : 10-11).
Hines mnimzed the inpacts associated with golf hole 4 by
designing the golf hole fairway 50 feet narrower than optinal.
The record shows that relocation of golf hole 4 was not
practi cabl e because the cost of the relocation nore than



out wei ghed the environnental benefit of avoiding inpact area F-
82. (RO : 17).

| npacts fromthe | arge devel opnent bl ock associated wth the
starting and finishing holes on the front and back nine, the
driving range, and the future Village Center, including a future
cl ubhouse, have been mnimzed by |locating themin an area of
upl ands where wetland inpacts wll be mnimal. (R O: 15-16).
Many of the wetlands in this area are isolated wetlands |ess than
one-half acre in size for which a reduction and elimnation
anal ysis is not required. See, footnote 5 above. The renaining
wet | and i npacts could not be further reduced or elimnated since
design nodi fications would result in adverse inpacts to public
safety, not be technically or economcally feasible, or result in
a significantly different project in terns of type or function.
(RO: 14-17).

Pursuant to section 12.2.1 .2(a), MSSWA.H., design
nodi fications to reduce or elimnate proposed inpact area F-41
are not considered practicable because the ecol ogi cal functions
of this area are |low and the proposed mtigation will provide
greater long termviability. (RQO: 16-17).

The record shows that the Marshall Creek entry road and gol f
course project wil! not change the hydroperiod of wetlands or
surface waters so as to adversely affect wetland functions or
surface water functions, and that the project, therefore,
conplies with section 12.2.2.4, MSSWA. H., the other prong of the
test to determ ne whet her paragraph 40C 4.301(1)(d) has been net.
(RO : 27-28). Since the groundwater contribution and, |ess
inportantly, the surface water contribution to wetlands will not
be significantly different after the project is conpleted, the
project is not reasonably expected to alter the water levels in
wet | ands remaining on the site after the project has been built.
(RO: 28). As a precaution, the special vegetative nonitoring
condi tion proposed by the District shall be a condition of the
permt.

Since Hines has inplenented all practicable design
alternatives to elimnate and reduce those adverse wetl and
i npacts for which a reduction and elimnation anal ysis was
required, the District, pursuant to section 12.3, MSSWA H., was
able to consider mtigation proposed for the Marshall Creek entry
road and golf course project. The record shows that existing
| arge contiguous wetland systens will be preserved and protected
wi th upland buffers and together with the proposed wetl and
creation, enhancenent and restoration areas will replace the
types of functions that the inpacted areas provide to fish and
wldlife. (RQO: 23-27). Hnes' mtigation plan wll offset the
adverse inpacts the project will have on the value of functions



by contiguous and isol ated wetl ands

provided to fish and wildlife
1)(d) is, therefore, net.

and paragraph 40C- 4. 301(

Since the mtigation proposed by Hnes will be on-site and
thus within the sanme drainage basin as the Marshall Creek entry
road and golf course project and will offset the projects adverse
i npacts, paragraph 40C-4.302(1 )(b), the cunul ative inpacts
criterion, is net. (RO : 57).

Wth the nodifications recommended by the ALJ and required
as permt conditions by this Final Order, the Marshall Creek
entry road and golf course project will not cause adverse
secondary inpacts to the water resources pursuant to paragraph
40C-4.301(1)(f). Conpliance wth this paragraph is determ ned by
a nunber of tests in section 12.2.7, MSSWA H The record shows
that under the first test [section 1 2.2.7(a)], the follow ng
potential inpacts were evaluated: (i) the effect of the use of
the entry road and golf cart crossings on wildlife where the road
or crossings are located in, over or adjacent to wetlands; (ii)
the effect of human use of the golf course where such use would
occur adjacent to wetlands; and (iii) the effect of surface water
runoff fromthe golf course on the water quality in adjacent
wet | ands. Pursuant to section 1 2.2.7(a) and with the exception
of areas adjacent to golf hole 4, inpact areas F-20, F-112, F-8
A, F-111 and F-33, and clearing areas C2 and G5, the secondary
i npacts of human activity adjacent to the wetlands are not
consi dered adverse since the evidence showed that H nes has
proposed buffers with a mnimumw dth of 25 feet around these
wetlands. (R O: 21). Secondary inpacts fromthe golf cart
crossings were al so not considered adverse since the evidence
showed that wetland functions to fish and wildlife wll be
mai nt ai ned despise the crossings. (RO : 21).

No secondary inpacts will occur under the second test
[section 12.2.7(b)] since there was no evidence that any aquatic
or wetl and dependent |isted ani mal species use uplands for
exi sting nesting or denning adjacent to the Marshall Creek entry
road and golf course project. (RO : 21-22). See, Ruling on
District Exception Nunmber 5. Abandoned alligator's nests were
di scovered on the edge of the salt marsh in the southeastern
portion of the site, but no part of the entry road or golf course
will be located in this area. (RO : 21-22). (Alist of such
species is provided in Table 12.2.7-1, MSSWA. H. ). Under section
12.2.7(d), the evidence was uncontroverted that additional
devel opment phases of the Marshall Creek entry road and golf
course project can be constructed in a way that is permttable
under the District's rules and will not result in water quality
vi ol ations or adverse inpacts to the functions of wetlands or
surface waters. (R O: 39-40). The secondary inpacts test in
section 1 2.2.7(c) is considered as part of the public interest



bal ancing test in Rule 40C-4.302(1 )(a), Fla. Adm n. Code. The
evi dence showed that the proposed project wll not cause inpacts
to significant historical or archaeol ogical resources. (R O : 35-
37).

Pursuant to section 12.2.7, MSSWA H., a permt applicant
has the option of proposing neasures to prevent adverse secondary
i npacts or proposing mtigation neasures to offset such inpacts.
See al so, section 12.3, MSSWA H ("Mtigation . . . is required
only to offset the adverse inpacts to the functions identified in
12.2-12.2.8.2 [which includes 12.2.7, MSSWA. H. ] caused by
regul ated activities.") 1In the instant case, the record shows
that the mtigation proposed by H nes - wetland creation,
enhancenment, restoration, and upland and wetl and preservation -
will offset all of the project's adverse inpacts to wetl ands,
including its limted adverse secondary inpacts, and therefore
par agraph 40C-4.301(1)(f) is net. (RO : 23-27).

Pursuant to paragraph 40C-4.302(1)(a), H nes nust provide
reasonabl e assurance that the parts of its surface water
managenent system |l ocated in, on, or over wetlands are not
contrary to the public interest. See also, section 12.2.3, MSW
A-H It was not required to provide reasonabl e assurance that
these parts of the project are clearly in the public interest
since no part of the systemw | significantly degrade or be
| ocated within an Qutstanding Florida Water. See, paragraph 40C
4.302(1)(a), Fla. Adm n. Code. (RO : 51).

Hi nes has provi ded reasonabl e assurance that, with the
nmodi fi cati ons recommended by the ALJ and required as permt
conditions by this Final Oder, the Marshall Creek entry road and
golf course project is not contrary to the public interest since
t he evi dence established that all of the public interest factors
to be bal anced were determned to be neutral. (RO : 51).

Because the mtigation proposed for the Marshall Creek entry road
and golf course project wll offset the project's adverse inpacts
to wetl ands, no adverse effects to the conservation of fish and

wildlife or due to the project's permanent nature will occur.
(R O: 58). The record shows that best nmanagenent practices and
erosion control neasures will ensure that the project will not

result in harnful erosion or shoaling. (RO : 30). Further, it
was denonstrated that the proposed project will not adversely
affect the flow of water, navigation, significant historical or
archaeol ogi cal resources 8/ recreational or fishing val ues,
marine productivity, or the public health, safety, or welfare or
property of others. (R O : 48-51). The project's design,
including mtigation, was found to be such that the current
condition and rel ative value of functions perfornmed by wetl ands
will be maintained. (RO : 50-51).



Par agraph 40C-4.301 (1)(e), Fla. Adm n. Code, requires the
applicant to provide reasonabl e assurance that the proposed
project will not adversely affect the quality of receiving waters
such that the water quality standards as set forth in chapters
62-3, 62-4, 62-302, 62-520, 62-522, and 62-550, Fla. Adm n. Code,
i ncl udi ng any anti degradati on provisions of paragraphs 62-
4.242(1)(a) and (b) and sections 62-4.242(2) and (3), and section
62- 302. 300, Fla. Adm n. Code, and any special standards for
Qut standing Florida Waters and Qut standi ng Nati onal Resource
Waters set forth in sub-sections 62-4.242(2) and (3), Fla. Adm n.

Code, will be violated. Chapter 62-3, Fla. Adm n. Code, was
repeal ed on Decenber 9, 1996, and therefore is no |onger
applicable to any permt applications. The only applicable

provi sion of chapter 62-4, Fla. Adm n. Code, is sub-section 62-
4.242(2), which contains standards applying to Qutstandi ng
Florida Waters. Subsection 62-4.242(1), Fla. Adm n. Code, only
appl i es where a proposed discharge is expected to result in water
qual ity degradation, and hence is not applicable to the proposed
project. Subsection 62-4.242(3), Fla. Adm n. Code, contains

st andards applying to Qutstanding Nati onal Resource Waters, and
therefore, too, is not applicable. Chapter 62-302, Fla. Adm n.
Code, contains the state's surface water classifications, special
desi gnations, and water quality standards. Chapters 62-520 and
62-550, Fla. Adm n. Code, contain the state's groundwater
classifications and water quality standards. Chapter 62-522,
Fla. Adm n. Code, only applies to cases where a zone of
groundwat er di scharge is needed and associ ated nonitoring

requi red, and therefore does not apply to the proposed project.

Hi nes has provi ded reasonabl e assurance that the
construction and operation of the golf course and entry road
project wll not adversely affect the quality of receiving waters
such that the state water quality standards wi |l be viol at ed.

The record shows that H nes has designed the stormater
managenent systemin accordance with the applicable wet detention
and stormnater reuse criteria in sections 8.0, 9.0, 14.0, and
20.0, Stormmater Applicant's Handbook. (R O : 29). Under the
District's rules this creates a presunption that state water

qual ity standards, including those for Qutstanding Florida
Waters, will be net. See, paragraph 40C42.023(2)(a), Fla.

Adm n. Code. This presunption has not been rebutted and,
therefore, the requirenents of paragraph 40C-4.301 (1)(e), Fla.
Adm n. Code, have been net. In addition, H nes' and the
District's anal yses of the treatnent efficiency of the stormater
managenent system and the potential for groundwater inpacts
denonstrate that state water quality standards will not be
violated as a result of discharges fromthe proposed project.

(R O: 29-30).




In addition, section 12.2.4 of the ERP Applicant's Handbook
states, in part, that reasonabl e assurances regardi ng water
quality nust be provided both for the short termand the |ong
term addressing the proposed construction, alteration,
operation, mai ntenance, renoval and abandonnent of the system
Hi nes has provi ded reasonabl e assurance that this requirenent is
met through the design of its stormnater managenent system its
| ong-term mai nt enance plan for the system and the |ong and
short-termerosion and turbidity control neasures it proposes.
(RO: 29-30). The ERP will require that the stormater
managenent system be constructed and operated in accordance with
t he plans approved by the District. The ERP will also require
that the proposed erosion and turbidity control neasures be
i npl enent ed.

Par agraph 62-4.242(2)(a) provides, in pertinent part, that
"[n]o Departnent permt or water quality certification shall be
i ssued for any proposed activity or discharge within an
Qutstanding Florida Waters, or [sic] which significantly
degrades, either alone or in conmbination with other stationary
installations, any Qutstanding Florida Waters." The record shows
that Hi nes has net this criterion by a show ng that the
di scharges fromthe proposed project will not violate any of the
applicable state water quality standards, and in fact wll be of
better quality than the existing pre-devel opnent di scharges from
the project site. (RO : 29-30). Consequently the proposed
project wll not significantly degrade any CQutstanding Florida
Wat er s.

Par agraph 40C-4.302(1 )(c), Fla. Adm n. Code, requires the
applicant to provide reasonabl e assurance that any portion of the
surface water managenent systemlocated in, adjacent to or in
close proximty to Cass Il waters or located in Class Il waters
or Class 111 waters classified by the Departnent as approved,
restricted or conditionally restricted for shellfish harvesting
as set forth or incorporated by reference in chapter 62F 7, Fla.
Adm n. Code, will conply wwth the additional criteria in section
12.2.5, MGSWA H On June 23, 1999, chapter 62R-7, Fla. Adm n.
Code, was transferred to chapter 5L-1, Fla. Adm n. Code. This
chapter establishes a classification systemfor shellfish
harvesting areas and incorporates by reference shellfish
harvesting area descriptions and maps. See, section 5L-1.003,
Fla. Adm n. Code. The record shows that no part of the Marshal
Creek entry road and golf course project is located in shellfish
waters. (R O : 38). Additionally, the record shows shellfish
woul d not occur in areas inpacted by the project based on the
habi tat needs of shellfish, and one of Petitioners' wtnesses
confirmed that shellfish do not occur as far up into Marshal
Creek as the existing road crossing at Shannon Road. (R O : 38).




Therefore, Hnes was required to conply with sections 12.2.5 (a)
and (b), MSSWA. H., which provide as foll ows:

I n accordance with paragraph 12.1.1 (d)
[ 840C-4.302(1 )(c), Fla. Adm n. Code], the
District shall:

(a) deny a permt for a regulated activity
in Class Il waters which are not approved for
shel | fish harvesting unless the applicant
submts a plan or proposes a procedure to
protect those waters and waters in the
vicinity. The plan or procedure shall detai
the neasures to be taken to prevent
significant danmage to the i nmedi ate project
area and the adjacent area and shall provide
reasonabl e assurance that the standards for
Class Il waters will not be violated;

(b) deny a permt for a regulated activity
in any class of waters where the | ocation of
the systemis adjacent or in close proximty
to Cass 11 waters, unless the applicant
submts a plan or proposes a procedure which
denonstrates that the regulated activity wll
not have a negative effect on the Cass 11
waters and will not result in violations of
wat er quality standards in Cass 11 waters.

Hi nes has satisfied these requirenents by submtting plans
and detail ed nmeasures which include reusing treated stormmater to
irrigate the golf course, managi ng the application of pesticides
and fertilizers on the golf course, inplenenting erosion and
turbidity control neasures, and designing the stormater
managenent systemto provide a higher |level of treatnent than the
required mnimumlevel of treatnent. The neasures detailed to be
taken by Hi nes, in conjunction wth the permit conditions
required by this Final Order, wll prevent significant damage to
the i nmmedi ate project area and adj acent area, and the plans
submtted by H nes denonstrate that the proposed project wll not
have a negative effect on Cass 11 waters.

The record showed that H nes has designed the stormater
managenment systemin accordance with the applicable wet detention
and stormnater reuse criteria in sections 8.0, 9.0, 14.0 and
20.0, Stormmater Applicant's Handbook. (R O : 29). Under the
District's rules, this creates a presunption that state water
quality standards will be net. Paragraph 40C 42.023(2)(a), Fla.
Adm n. Code. In addition, Hines' and the District's anal yses of
the treatnment efficiency of the stormvater managenent system and




the potential for groundwater inpacts denonstrate that state
water quality standards will not be violated as a result of

di scharges fromthe proposed project. (R O : 29-30). Therefore,
H nes has provi ded reasonabl e assurance that any portion of the
surface water managenent system/located in, adjacent to or in
close proximty to Cass Il waters or located in Class Il waters
or Class 111 waters classified by the Departnent as approved,
restricted or conditionally restricted for shellfish harvesting
will conply with the additional criteria in section 12.2.5, MSW
A H

Subpar agraph 373.414(1)(b)3, Fla. Stat., provides:

| f the applicant is unable to neet water

qual ity standards because existing anbi ent
wat er quality does not neet standards, the
governi ng board or the departnent shal
consider mtigation measures proposed by or
acceptable to the applicant that cause net

i nprovenent of the water quality in the
recei ving body of water for those paraneters
whi ch do not neet standards.

Section 12.3.1.4, MSSWA. H, which inplements this statutory
provi si on, states:

In instances where an applicant is unable to
meet water quality standards because existing
anbi ent water quality does not neet standards
and the systemw ||l contribute to this
existing condition, mtigation for water
quality inpacts can consist of water quality
enhancenment. In these cases, the applicant
nmust inplenment mtigation neasures that wll
cause a net inprovenent of the water quality
in the receiving waters for those paraneters
whi ch do not neet standards.

The record shows that the proposed stormwater managenent
systemw Il not contribute to the existing anbient water quality
internms of its DO and total and fecal coliformlevels. (R O:
29-30). The treatnment and aeration that will be provided to the
stormavat er runoff in the wet detention systemw || result in mass
| oadi ngs/ di scharges that are lower in BOD and total and fecal
coliformlevels and higher in DOlevels. (RO : 29-30). This
Will inturn result in a net inprovenent in the existing anbient
water quality levels for DO and total and fecal colifornms. (R O
29- 30).



Thus, for all of the reasons set forth above, we find that
there i s conpetent substantial evidence to support a conclusion
that, with the nodifications recomrended by the ALJ and required
as permt conditions by this Final Order, H nes has net the
conditions for issuance of an individual environnmental resource
permt. Moreover, the Adm nistrative Law Judge's concl usi ons of
| aw are correct. Thus, Petitioners' Exception 32 is rejected.

Petitioners' Exception 33

This exception is addressed in the section of this Final
Order regarding the consunptive use permt application.

RULI NGS ON DI STRI CT' S EXCEPTI ONS

District's Exception No. 1

In finding of fact nunmber 9, the ALJ finds
t hat :

F-4 is an isolated wetland |less than 0.5
acres in size. F-111 is an isolated forested
wetl and of 0.09 acre. F-112 is an isol ated
wetl and of 0.12 acre. F-8A is an isol ated
wetl and 0.23 acre. F-20 is an isol ated

wetl and of 0.27 acre. F-33 is an isol ated
wetl and of 0.22 acre. F-35 is an isolated
wetl and of 0.17 acre. F-36 is an isol ated
wet | and of 0.43 acre.

District takes exception to this finding of fact to the extent
that the ALJ describes wetlands F-111, F-112, F-20, F-33, F-35,
and F-36 as being 0.09 acre, 0.12 acre, 0.23 acre, 0.27 acre,
0.22 acre, 0.17 acre, and 0.43 acre in size, respectively. It
appears that the wetland sizes described in Finding of Fact 9
were a result of an apparent m sreadi ng of H nes Ex. 13. Hines
Ex. 13 contains a table that describes the wetland inpacts
proposed in the ERP application; however, the "Acres" identified
in H nes Ex. 13 describes the proposed fill inpacts to each
wet |l and, not the size of the inpacted wetland. The Governing
Board nmay not reject or nodify the findings of fact unless the
agency first determnes froma review of the entire record, and
states with particularity in the order, that the findings of fact
wer e not based upon conpetent substantial evidence. Section
120.57(1)(1), Fla. Stat. (1999). There being no conpetent
substantial evidence to support that portion of finding of fact
nunber 9 pertaining to the size of the inpacted wetl ands,
District's exception to that part of finding of fact nunber 9 is
accepted. Furthernore, no conpetent substantial evidence exists
in the record to characterize the wetl ands associated with



i npacts F-112, F-20, F-33 and F-35 as isolated. All of these

i npacts are to contiguous wetlands (H nes Ex. 13, Pruitt Vol. 1V:
104, 106; O Shea Vol. Il1: 6). Therefore, the Governing Board
substitutes the following finding for finding of fact nunber 9:

F-4 is an isolated wetland | ess than 0.5
acres in size. F-111 is an isolated forested
wetland. F 112, F-8A, F-20, F-33 and F-35
are contiguous wetlands. F-36 is an isolated
wet | and.

We further note that District does not request that any
conclusion of |aw be changed as a result of this nodification.

District's Exception No. 2:

In Finding of Fact 16, the ALJ finds that "where the entry
road crosses Marshall Creek where Shannon Road is currently
located . . . a culvert of sufficient size to accommobdate the
passage of deer and bear needs to be installed . . ." (R QO:
12). District staff takes exception to the portion of this
finding that states "the entry road crosses Marshall Creek where
Shannon Road is currently located . . ." The evidence indicates
that the entry road ceases after crossing Stokes Creek, which is
approximately one mle west of Marshall Creek. (H nes Ex. 10,
Sheet 25). The evidence only showed that a future | oop road, not
the entry road, may cross Marshall Creek at this location. (H nes
Ex. 10, Sheet 25). The Governing Board may not reject or nodify
the findings of fact unless the agency first determnes froma
review of the entire record, and states with particularity in the
order, that the findings of fact were not based upon conpetent
substantial evidence. Section 120.57(1)(1), Fla. Stat. (1999).
There bei ng no conpetent substantial evidence to support the
finding that the entry road crosses Marshall Creek, District's
exception to that portion of finding of fact nunber 16 is
accepted. Accordingly, finding of fact nunber 16 is nodified to
substitute the words "entry road" with the words "future | oop
road."

District staff also takes exception to the finding that
states a culvert of sufficient size to acconmmopdate the passage of
deer and bear needs to be installed at the aforenentioned
| ocation. District staff assert that this finding is actually a
conclusion of |aw and further suggest a permt condition to
address the ALJ" conclusion. W agree with District staff and
add the follow ng permt condition:

As part of any future permt application for
the construction of a | oop road that includes
a crossing over Marshall Creek, the permttee



shal | design the crossing to allow the
passage of deer and bear.

District's Exception No. 3

In finding of fact nunmber 40, the ALJ concl udes that the 25-
foot buffer required for golf hole 6 "would be consistent with
[the] District's rules and the other conditions of the DRI."
(RO: 20). D strict staff takes exception to this finding on
the basis that it is a conclusion of |aw and that a determ nation
whet her a project is consistent wwth a devel opnment order's
conditions is irrelevant and not required under the District's
regul ations. The determ nation of whether the 25-foot buffer is
consistent wwth District rules is a matter of discretionary
policy and is thus a conclusion of law. 1800 Atlantic Devel opers
v. Dept. of Envtl. Regul ation, 552 So.2d 946 (Fla. 1st DCA 1989),
rev. denied, 562 So.2d 345 (Fla. 1990); Florida Power Corp. V.
Dept. of Envtl. Regul ation, 638 So.2d 545 (Fla. 1st DCA), rev.
deni ed, 650 So.2d 989 (Fla. 1994); Save Anna Maria Inc. v. Dept.
of Transportation, 700 So.2d 113 (Fla. 199); Collier County v.
State, Dept. of Envtl. Regulation, 592 So.2d 1107 (Fla. 2d DCA
1991); Florida Sugar Cane League v. State, 580 So.2d 846 (Fl a.
1st DCA 1991). The determ nation of whether the 25-foot buffer
is consistent with a |ocal governnent devel opnment order is also a
conclusion of law. However, the District's rules do not require
a determnation that a buffer is consistent with a | ocal
governnment's devel opment order. See Fla. Admin. Code 40C 4. 301
and 40C-4.302; Save the St. Johns River v. SIRWD, 623 So. 2d
1193, 1198 (Fla. 1st DCA 1993)(proceeding is only to determne if
the application nmeets District rules). The agency in its final
order may reject or nodify conclusions of law and interpretation
of adm nistrative rules over which it has substantive
jurisdiction. Section 120.57(1)(1), Fla. Stat. (1999).
Accordingly, the Governing Board accepts District Staff's
Exception 3 and nodi fies recommended finding of fact nunber 40 by
striking "and the other conditions of the DRI ."

District's Exception No. 4

District staff takes exception to apparent typographical
errors in findings of fact nunmbers 51, 58, and 74 on the basis
that there is no conpetent substantial evidence in the record to
support them Additionally, D strict staff takes exception to an
apparent typographical error in conclusion of | aw nunber 142.
Typographical errors are addressed in a separate section entitled
"Typogr aphi cal Corrections.™



District's Exception No. 5

District staff takes exceptions to portions of the ALJ's
conclusion of |aw nunber 138. In this conclusion of law, the ALJ
states that the second part of the secondary inpact test
contained in section 12.2.7 of the ERP Applicant's Handbook is
"applicable in part" and that the nai ntenance of "natural
corridors will enhance H nes' mtigation of these and ot her
inpacts.” (R O : 55). District staff takes exception to the
ALJ's conclusion that the test is "applicable in part."” District
staff suggests that this part of the test is applicable in its
entirety to this project. However, based on the ALJ's findings
of fact, the only conclusion of |law that can be drawn is that no
adverse secondary inpacts will occur under this part of the test.
In support of its argunent, District staff cites finding of fact
nunber 45 wherein the ALJ finds that there is "no evidence" that
any "listed aquatic and wetl| and dependent species * * * use the
upl ands for nesting or denning." (R O: 21-22) (Enphasis added).

The Governing Board accepts the District's exception.
First, the second part of the secondary inpact test is applicable
inits entirety to this project. This part of the test requires
a permt applicant to provide reasonabl e assurance that

the construction, alteration, and intended or
reasonabl e expected uses of a proposed system
w Il not adversely inpact the ecol ogica

val ue of uplands to aquatic or wetland
dependent |isted ani mal species for enabling
exi sting nesting or denning by these species,
but not i ncl uding:

1. Areas needed for foraging; or

2. WIldlife corridors, except for those
limted areas of uplands necessary for
ingress and egress to the nest or den site
fromthe wetland or other surface water.
(Enphasi s added).

See, Section 12.2.7(b), MSSWA H (Table 12.2.7.-1 of the ERP
Appl i cant's Handbook identifies those aquatic or wetl and
dependent |isted species that use upland habitats for nesting and
denni ng) .

Second, the only conclusion of |aw that can be drawn is that
no adverse secondary inpacts will occur under this part of the
test. Finding of fact nunmber 45 and concl usi on of |aw nunber 138
contain what appear to be contradictory findings regarding the
use of uplands for nesting or denning by aquatic or wetl and



dependent |isted ani mal species. Finding of fact nunber 45

states that there is "no evidence" that any "listed aquatic and
wet | and dependent species * * * use the uplands for nesting or
denning." (R QO: 21-22). |In contrast, conclusion of |aw nunber

138 states that h[a]quatic or wetl and dependent species have used
and currently use the Project site and adjacent marshl ands for
nesting and feeding." (R O: 55). Wile this finding does not
specifically reference aquatic or wetland dependent |isted aninma
species, it appears fromthe context of the finding that the ALJ
meant such species. As this portion of conclusion of | aw nunber
138 is a finding of fact, the Governing Board may not reject or
modify it unless the agency first determnes froma review of the
entire record, and states with particularity in the order, that
the finding of fact was not based upon conpetent substanti al

evi dence. Section 120.57(1)(1), Fla. Stat. (1999). A review of
the entire record indicates that no conpetent substanti al

evi dence exists to support this finding. There being no
conpetent substantial evidence to support the finding that
aquatic or wetland dependent |isted animl species currently
utilize the uplands for nesting or denning, this finding is
stricken from conclusion of |aw nunber 138. Based on this
finding, the Governing Board further concludes that no secondary
i npacts wll occur under section 12.2.7(b), NMSSWA. H.

Accordingly, the Governing Board strikes the follow ng from
concl usi on of |aw 138:

Aquatic or wetland dependent species have
used and currently use the Project site and
adj acent marshl ands for nesting and feeding.
This criterion is applicable in part, and
mai ntai ning these natural corridors wll
enhance Hines' mtigation of these and ot her
i npacts.

In addition, conclusion of |aw nunber 138 is further nodified by
addi ng "Al though Section 12.2.7(b), MSSWA. H is applicable to
this project, no secondary inpacts will occur under this
provision of the District's rules.”

District's Exception No. 6

District staff takes exception to the om ssion of
concl usi ons of regarding the consunptive use permt application.
This exception is discussed in a |later section entitled
"Consunptive Use Permt."



District's Exception No. 7

In the Recommended Order, the ALJ proposes various
nodi fications to the project that are necessary for his
recommendati on of approval. The ALJ's authority to recomrend
such nodifications is well recognized. See, Hopwood, supra.
However, the ALJ did not include | anguage in the formof permt
conditions that would inplenment these nodifications. To that
end, District staff has proposed a nunber of permt conditions.
Each of these is discussed bel ow

a. In finding of fact nunber 16, the ALJ finds that
cul verts are necessary under wetland inpact areas F -35 and F-36
(RO : 11). These inpact areas are proposed as part of the
construction of a tenporary road that will provide access from
US Route 1 to the outparcels on the site. (Elledge Vol. VII:
64). The ALJ finds that the culvert at F-35 "need not consider
animal transit,"” but provides no further guidance on the size of
the culverts at this location. D strict staff recommends that
the ERP contain a condition that "[t]he permttee shall instal
two thirty-inch culverts under the road crossing designated in
the permtted plans as inpact F-35." This recommendation is
supported by the record. (Elledge Vol. VII: 65). Accordingly,
t he Governing Board accepts this recomrendati on.

By contrast, the ALJ found that "construction of the box
culvert at F-36 "nust nake provision for deer-sized aninals to
transit the creek bed" and that "adding only six inches in
height" to the two and one-half feet tall box culvert proposed at
this location " would be sufficient to permt transit of deer-
sized animals.” (R O: 12, 26). District staff recommends t hat
the ERP contain a condition that "[t]he permttee shall instal
three box culverts under the road crossing designated in the
permtted plans as inpact F-36. Each culvert shall have a width
of twelve feet and a height of at least three feet." Conpetent
substanti al evidence supports the ALJ's finding that the cul vert
at F-36 should nmake provision for the transit of deer-sized
animals. (MacDonald Vol. IX: 86-87). However, a review of the
entire record indicates that finding of fact nunber 55 wherein
the ALJ finds that "[a]dding only six inches in height would be
sufficient to permt transit of deer-sized aninals" is not
supported by conpetent substantial evidence. (RO : 26). The
Governing Board may not reject or nodify the findings of fact
unl ess the agency first determnes froma review of the entire
record, and states with particularity in the order, that the
findings of fact were not based upon conpetent substanti al
evi dence. Section 120.57(1)(1), Fla. Stat. (1999). There being
no conpetent substantial evidence to support this finding, the
Governi ng Boards strikes the above-quoted portion of finding of
fact nunber 55.



Accordi ngly, the Governing Board adds the follow ng permt
condi tion:

The permttee shall install three box

cul verts under the road crossing designated
in the permtted plans as inpact F-36. Each
cul vert shall be designed to accommbdate the
passage of deer-sized aninmals along the creek
bed. These plans nmust be revi ewed and
approved by the District staff prior to
construction.

b. In findings of fact nunmbers 33 though 38, the ALJ finds
that alternative |locations for golf hole 6 evaluated by H nes and
proposed by Petitioners are "viable econom cal alternatives" that
woul d "retain the advantages of a signature hole while preserving
the wetlands.” (R O: 20). 1In conclusion of |aw nunber 113, the
ALJ finds that the "additional nodifications" proposed for the
| ocation of golf hole 6 would be "m nimal and practicable.”

(RO: 46). To inplenent a nodification of the design of golf
hole 6 that is consistent wwth the Recormended Order, the
Governing Board adds the followi ng permt condition:

Prior to comencenent of construction of any
portion of golf hole 6, the permttee shal
submt revised plans for the design of golf
hole 6 to District staff for review and
witten approval. The revised plans nust
denonstrate that all surface water runoff
will be directed to the storm water
managenent system This golf hole shall be
designed in a fashion that avoids inpacts to
wet | ands and may not be | arger than proposed
in the plan presented at the adm nistrative
hearing. The design shall be consistent with
one of the two alternatives presented at the
adm ni strative hearing on the permt
appl i cation.

Al'l owi ng post-hearing design submttals is well recognized.
Kralik v. Ponce Marina, Inc. and Dept. of Envtl. Regulation, 11
F.AL.R 669, 672 (Dept. of Envtl. Regulation, January 11, 1989),
affirnmed, 545 So.2d 882 (Fla. 5th DCA 1989) (Agency concl uded
t hat reasonabl e assurance was gi ven provided that the applicant
subm tted design and operation specification prior to
construction with notice of submttal to petitioners); Manasota
88. Inc. v. Agrico Chemcal Co., 12 F.A L. R 1319 (Dept. of
Envtl. Regul ation, January 2, 1990), affirned, 576 So.2d 781
(Fla. 2d DCA 1991). Furthernore, the relocation of the golf hole




was suggested by Petitioners, indicating that Petitioners have
been afforded sufficient due process notice as to the
nodi fication. See, Hopwood, supra.

c. In finding of fact nunber 39, the ALJ finds that:

To permt the vistas which a "signature" hole
requires, Hines should be permtted to reduce
the existing vegetation along the marsh in
the vicinity of the green of golf hole No.

6. However, in order to address the
secondary inpacts on the novenent of aninals
al ong the shore, a 25-foot buffer should be
mai ntai ned fromthe edge of the marsh
shoreward al ong the shoreline. Hines should
be permtted to trimor replace the scrubs
[sic] to maintain a height of no | ess than 3
feet and to thin the trees to create and

mai ntain a view of the marsh. This 25 foot

m ni mum buffer should be maintained all al ong
the Tolomato River and Marshall Creek. (R O:
20).

In finding of fact nunmber 53, the ALJ further states that the
restoration and enhancenent of areas M 15 and M 16 which are

| ocated adjacent to the originally proposed inpact area for golf
hole 6 "could be part of [the] creation of the buffer in this
area.” (R QO: 24). Wile the ALJ's nodification may not have
fallen wthin what has come to be known as the "safe harbor”
buffer provision of 1 2.2.7(a), 9/ the ALJ concluded that the
nodi fication provi ded adequate mtigation for any adverse
secondary inpacts to water resources. (R O: 20, 55).

Accordi ngly, the Governing Board adds the follow ng permt
condi tion:

To prevent secondary inpacts fromthe use of
golf hole 6, the permttee shall nmaintain a
natural buffer that extends 25 feet | andward
fromthe edge of the wetlands adjacent to
golf hole 6. The buffer shall consist of

upl ands except that the perm tee may el ect
to include the areas designated M 15 and M 16
on the permtted plans as part of the buffer.
In order to create and maintain a view of the
marsh fromthe green at golf hole 6, the
permttee is authorized to thin trees,

i ncluding those located in the wetland or
buffer, and to trimor replace shrubs,

i ncluding those located in the wetland or



buffer, so that the shrubs have a m ni num

hei ght of at least three feet. The permttee
shal | depict the natural buffer on the design
pl ans submtted to the District for golf hole
6. |If the permttee decides to renove
vegetation or trees as authorized by this
condition, the permttee shall also submt a
trimm ng and vegetation renoval plan to the
District for witten approval by District
staff prior to such renoval. The plan shal
depict the area around the green in which the
permttee proposes to renpove vegetation and
descri be the renoval nethod and the anount
and type of vegetation to be renoved.

d. In finding of fact nunber 57, the ALJ finds that
"[ b] ecause the proposed fill associated with golf hole No. 6 is
not found to be consistent with the rules and not approved, Hi nes
shoul d be permtted to adjust the extent of its mtigation plan
accordingly.” (RO : 26). The wetland fill inpacts for the
project are reduced by 2.08 acres as a result of noving golf hole
No. 6. (Hnes Ex. 13, Table A). The mtigation plan for the
project did not separate out specific mtigation for that 2.08
acres, but rather offered mtigation for the entire project.
(Hines Ex. 2 and 13). Moreover, additional mtigation will be
needed for up to 17.81 acres of wetland inpacts in future phases
of the Marshall Creek DRI. (R O : 25-26). Thus, the nost
effective nethod for adjusting the mtigation plan is to credit
the mtigation made for this inpact against mtigation required
for future inpacts on the sane property. Accordingly, the
Governing Board adds the followi ng permt condition:

The permttee shall inplement the mtigation
pl an presented at the adm nistrative hearing.
However, the approved mtigation plan
included mtigation for a 2.08 acre inpact
desi gnated as F-105 that is not authorized by
this permit. The permittee may utilize the
mtigation that was provided for this

unaut hori zed inpact to offset future inpacts
on the sanme property in accordance with
Section 12.3 of the ERP Applicant's Handbook.

e. In findings of fact nunbers 88, 89, and 90, the ALJ
descri bes archeol ogi cal sites 8SJ3472, 8SJ3474 and 8SJ3473
respectively and finds that "[i]t was determ ned that these three
sites did not warrant Phase Il examnation." (R Q: 36).

However, in finding of fact nunber 91, the ALJ finds that
"[g]iven the nature of the heavy construction necessary to build
the road or the green for the golf holes and the resultant



i rreparabl e damage to an archeol ogi cal site, archeol ogical staff
shoul d be present when excavating these areas to halt
construction if the excavation reveals that the sites are nore
significant than initially determned."” Consistent with finding
of fact nunber 91, the ALJ recommends in conclusion of |aw nunber
124 that "H nes be required to have trained archeol ogi sts on-site
when excavation is begun at each of these sites to halt work if
they determi ne the character of the site warrants reporting and
preservation.” (R O : 50). 1In order to inplenment this
recommendati on, the Governing Board adds the follow ng permt
condi tion:

At ieast one qualified archeol ogi st shall be
present on the project site during the
excavation of archeol ogical sites 8SJ3474,
8SJ3473 and 8SJ3472. |f the archeol ogi st
finds that the character of any of these
sites warrants reporting and preservation or
that the site is nore significant than
initially determ ned, excavation of the site
shall be halted, the Permttee shall notify
the District of such findings, and the
Permttee shall consult with the D vision of
Hi storic Resources to devel op and i npl enent
an appropriate plan for the site.

f. In finding of fact nunber 82, the ALJ finds "[a]s an
adjunct to the chemcal plan, the water in these shallow wells
shoul d be periodically tested to ensure no chem cals | eech [sic]
into the surficial water table." In order to inplenent this
finding, District staff recommended that | anguage be added as a
condition of the CUP permt. Because this proceeding is being
remanded for additional findings of fact and concl usions of |aw
on the consunptive use permt application, the Governing Board
will reserve ruling on this recommendation. Please refer to the
section entitled "Consunptive Use Permt" for a discussion of the
Governing Board' s decision to remand the consunptive use permt
appl i cation.

RULI NGS ON HI NES' EXCEPTI ONS

H nes' Exception No. 1

Hi nes takes exception to finding of fact nunber 16 wherein
the ALJ finds that the entry road crosses Marshall Creek and
requires the installation of a culvert for the passage of deer
and bear. H nes' exception to this finding is accepted. 1In
response, the Governing Board relies onits Ruling to District
Exception No. 2. Hines also recomends nodi fying the concl usion
of law to include the follow ng condition:



| f, during future phases of construction, the
exi sting Shannon Road crossing at Marshal
Creek is nodified, then the crossing nust be
designed so as to provide for a m ni mum
three-foot clearance to allow for passage of
ani mal s.

As discussed in our ruling on District Exception Nunber 2, we are
adding a condition based on the ALJ's recommendation. W find no
conpetent substantial evidence in the record to support Hi nes
proposed condition, and thus, this portion of H nes' Exception
Nunber 1 is rejected.

H nes' Exception No. 2

In the Recommended Order, the ALJ proposes various
nodi fications to the project that are necessary for his
recommendati on of approval. However, the ALJ did not include
| anguage for permt conditions that would inplenent these
nodi fications. To that end, Hi nes has proposed permt conditions
inits exceptions nunbered 2, 3, 4, 6 and 7.

In Exception No. 2, Hines proposes a permt condition to
address the ALJ's nodifications to the project found in findings
of fact nunbers 35 and 39. The nodifications are to the |ocation
of golf hole No. 6 and to certain buffer requirenents. |In
response, the Governing Board relies onits Ruling to District
Exception No. 7(b) and (c).

Hi nes' Exception No. 3

In response to the ALJ's finding of fact nunmber 55, Hi nes
proposes a permt condition to address the ALJ's reconmended
nmodi fication of the project to require that the tenporary road
crossing at F-35 and F-36 be designed to include certain
culverts. (RO : 25-26). The Governing Board relies on its
Ruling to District Exception No. 7(a).

Hi nes' Exception No. 4

In response to the ALJ's finding of fact nunmber 56 and
concl usi on of |aw nunber 142, Hi nes proposes a permt condition
to address the ALJ's recommendation that the anmpbunt of mtigation
needed to off-set the wetland i npacts can be reduced as a result
of the elimnation of wetland inpact F-105. (R O : 25-26, 57-58)
The Governing Board relies onits Ruling to District Exception
No. 7(d).



Hi nes' Exception No. 5

H nes takes exception to an apparent typographical error in
finding of fact nunber 74 on the basis that there is no conpetent
substantial evidence in the record to support it. Typographical
errors are addressed in a separate section entitled
"Typogr aphi cal Corrections.™

Hi nes' Exception No. 6

In finding of fact nunber 82, the ALJ finds "[a]s an
adjunct to the chemcal plan, the water in these shallow wells
shoul d be periodically tested to ensure no chem cals | eech [sic]
into the surficial water table."” In order to inplenent this
finding, H nes recommended that | anguage be added as a condition
of the CUP permt. Because this proceeding is being remanded for
addi tional findings of fact and concl usions of |aw on the
consunptive use permt application, the Governing Board w ||
reserve ruling on this recommendation. Please refer to the
section entitled "Consunptive Use Permt" for a discussion of the
Governing Board' s decision to remand the consunptive use permt
appl i cation.

H nes' Exception No. 7

In response to the ALJ's finding of fact nunmber 91 and
concl usi ons of |aw nunbers 124 and 139, H nes proposes a permt
condition to address the ALJ's recomendati on that archeol ogi cal
staff be present when excavating Sites 8SJ3472, 8SJ3473 and 8SJ
3474 and that construction be halted if, during the excavation,
the archeol ogi st determnes that the sites are nore significant
than initially determned. (RQO: 36, 50, 56). The Governing
Board relies on its Ruling to District Exception No. 7(e).

THE CONSUMPTI VE USE PERM T APPLI CATI ON

The Recommended Order contains no conclusions of |aw
regardi ng the consunptive use permt application at issue in this
proceedi ng. Petitioners' Exception No. 33 notes this deficiency
and asserts the permt should either be denied or renanded to the
Adm ni strative LAWJudge. The District's Exception No. 6
suggests the Governing Board cure the defect by inserting |egal
concl usions as proposed in the District exception which are
referenced to the ALJ's findings of fact. The Governing Board
rejects District Exception No. 6 and accepts Petitioners
Exception No. 33 requesting a renand.

In a section 120.57, Fla. Stat., proceeding the
Adm ni strative Law Judge finds the facts and applies the law to
the facts, as would a court, and additionally serves the public



interest role of exposing, informng, and chall engi ng agency
policy and discretion. State ex ref. Dep't of Gen. Serv. v.
WIllis, 344 So.2d 580 (Fla. 1st DCA 1977); MDonald v. Dep't of
Banki ng and Fi nance, 346 So.2d 569 (Fla. 1st DCA 1977). This
role is served in section 120.57(1)(k), Fla. Stat. (1999), which
mandates, in pertinent part, "[t]he presiding officer shal
conplete and submt to the agency and all parties a reconmended
order consisting of findings of fact, conclusions of |aw, and
recommended di sposition or penalty, if applicable, and any other
information required by law to be contained in a final order”
(emphasi s added). Further, section 120.57(1)(b), Fla. Stat.
(1999), provides, in pertinent part, "[a]ll parties shall have
the opportunity...to submt exceptions to the presiding officer's
recommended order. . ." (enphasis added). See, Rule 28-106.217,
Fla. Adm n. Code. The opportunity of parties to submt
exceptions is not only statutorily required, but is essential for
a party to preserve matters for appellate review Couch v.
Commin on Ethics, 617 So.2d 1119 (Fla. 5th DCA 1993) (matters not
properly excepted to or chall enged before the agency head are not
preserved for appeal); also, Envtl. Coalition of Florida v.
Broward County, 586 So.2d 1212 (Fla. 15t DCA 1991); Kantor v.
Sch. Bd. of Monroe County, 648 So.2d 1266 (Fla. 3d DCA 1995).
Consequently, the essential requirenments of the law direct the
Adm ni strative LAWJudge to submt conclusions of law in the
Recommended Order and that the parties be provided the
opportunity to submt exceptions to those reconmended concl usi ons
before final action in this proceeding. See, Cohn v. Dep't of
Prof essi onal Regul ation, 477 So. 2d 1039 (Fla. 3rd DCA 1985);
Beaunont v. Ol ando Regi onal Heal thcare System Inc., 19 F.AL.R
1116 (Novenber 30, 1995).

Wil e the Recormended Order does contain factual findings
related to the consunptive use permt, on remand for inclusion of
the conclusions of |law, the Adm nistrative Law Judge may find it
necessary for additional findings fromthe evidence to properly
apply the findings to the requisite law. Thus, the Governing
Board is statutorily obligated to remand this proceeding to the
Adm ni strative LAWJudge to nmake those factual findings on the
evi dence presented at hearing regardi ng the consunptive use
permt application and to provide appropriate conclusions of |aw
on those findings.

TYPOGRAPHI CAL CORRECTI ONS

In addition to its rulings on exceptions, the Governing
Board nakes the following rule clarifications and corrections to
t ypogr aphi cal errors:

1. In finding of fact nunber 51 of the Recommended Order,
third sentence, the follow ng correction should be made: "[a]ll



wetl and inpacts and all wetland mtigation occur in the Tol omato
Ri ver drai nage basin and on the project site side."

2. In finding of fact nunber 58 of the Recommended Order,
first sentence, the follow ng correction should be made: "[o0]f
the 309.99 acres of wetlands on the Project site, 102.73 will be
preserved, 14.16 wll be lost, and 1.75 will be di sturbed
di-stributed. "

3. In finding of fact nunber 74 of the Recommended Order,
first sentence, the follow ng correction should be made: "[t]he
quantity gual+ty of water proposed for golf course irrigation is
consistent with the results froman irrigation denmand node
prepared by the University of Florida Supplenmental Irrigation
Requi rement nodel ." (See, Vol. VI: 103-104; H nes PRO, FOF 50).

4. In conclusion of |aw nunber 142 of the Recommended
Order, first sentence, the followi ng correction should be nade:
"[1]n order to off-set adverse inpacts funetions to wetl and
functions and values, mtigation my be required."” (See, Section
12.3 MBSWA. H.).

5. The caption of the Recommended Order contains a
m sspel ling of the nanme of Petitioner Bobby C. Billie. The
spelling of Petitioner's nanme is hereby corrected to be "Bobby C
Billie."

6. The Recomended Order contains a msspelling of the
name of Petitioner's hydrol ogy expert Marie Zw cker. The
spelling is hereby corrected to "Marie Zw cker."

FI NAL ORDER

ACCCRDI N&Y, I T IS HEREBY ORDERED

As to the ERP application, the Recommended Order dated
Decenber 30, 1999, attached hereto, is adopted in its entirety
except as nodified by the final action of the Governing Board of
the St. Johns River Water Managenent District in the rulings on
Petitioner's Exceptions 3 and 4, District's Exceptions 1, 2, 3,
4, 5 and 7(a-e) and Hi nes' Exceptions 1, 2, 3, 4, 5 and 7.

Hi nes' application nunber 4-109-0216A-ERP for an individual

envi ronnental resource permt is hereby granted under the terns
and conditions contained in the District's proposed agency action
as set forth in the Technical Staff Report dated October 7, 1999,
attached hereto, with the addition of the follow ng conditions:

1) Permttee shall install two thirty-inch culverts under
the road crossing designated in the permtted plans as inpact F-
35.



2) The permttee shall install three box culverts under the
road crossing designated in the permtted plans as inpact F-36.
Each cul vert shall be designed to accommbdate the passage of
deer-sized animals along the creek bed. These plans nust be
reviewed and approved by the District staff prior to
construction.

3) Prior to commencenent of construction of any portion of
golf hole 6, the permttee shall submt revised plans for the
design of golf hole 6 to District staff for review and witten
approval. The revised plans nust denonstrate that all surface
wat er runoff will be directed to the storm water managenent
system This golf hole shall be designed in a fashion that
avoi ds inpacts to wetlands and may not be | arger than proposed in
the plan presented at the adm nistrative hearing. The design
shal |l be consistent with one of the two alternatives presented at
the adm nistrative hearing on the permt application.

4) To prevent secondary inpacts fromthe use of golf hole
6, the permttee shall maintain a natural buffer that extends 25
feet landward fromthe edge of the wetlands adjacent to golf hole
6. The buffer shall consist of uplands except that the permttee
may elect to include the areas designated M15 and M 16 on the
permtted plans as part of the buffer. |In order to create and
mai ntain a view of the marsh fromthe green at golf hole 6, the
permttee is authorized to thin trees, including those |ocated in
the wetland or buffer, and to trimor replace shrubs, including
those located in the wetland or buffer, so that the shrubs have a
m ni mrum hei ght of at |east three feet. The permttee shal
depict the natural buffer on the design plans submtted to the
District for golf hole 6. |If the permttee decides to renove
vegetation or trees as authorized by this condition, the
permttee shall also submt a trinmm ng and vegetation renova
plan to the District for witten approval by District staff prior
to such renoval. The plan shall depict the area around the green
in which the permttee proposes to renove vegetati on and descri be
the renmoval nmethod and the anmobunt and type of vegetation to be
renoved

5) The permttee shall inplenment the mtigation plan
presented at the admnistrative hearing. However, the approved
mtigation plan included mtigation for a 2.08 acre inpact
designated as F-105 that is not authorized by this permt. The
permttee may utilize the mtigation that was provided for this
unaut hori zed inpact to offset future inpacts on the sanme property
in accordance with Section 12.3 of the ERP Applicant's Handbook.

6) At |east one qualified archeol ogi st shall be present on
the project site during the excavation of archeol ogical sites



8SJ3474, 8SJ3473 and 8SJ3472. If the archeol ogist finds that the
character of any of these sites warrants reporting and
preservation or that the site is nore significant than initially
determ ned, excavation of the site shall be halted, the Permttee
shall notify the District of such findings, and the Permttee
shall consult with the Division of Hi storic Resources to devel op
and i npl ement an appropriate plan for the site.

7) As part of any future permt application for the
construction of a | oop road that includes a crossing over
Marshall Creek, the permttee shall design the crossing to allow
t he passage of deer and bear.

CUP

ORDER OF REMAND

The Governing Board is statutorily obligated to remand this
proceeding to the Adm nistrative Law Judge to provi de appropriate
concl usions of |law regardi ng the consunptive use permt
application and to nake any additional findings of fact on the
evi dence presented at hearing in order to provide sufficient
factual basis for these conclusions of |aw

Therefore, it i s ORDERED

This case is hereby remanded to the Division of
Adm ni strative Hearings for the Iimted purpose of the
Adm ni strative Law Judge nmaki ng conclusions of law related to the
i ssue of whether the Consunptive Use Permt application of
Respondent Hi nes Interests Limted Partnership should be granted,
and maki ng any additional findings of fact on the evidence
presented at hearing in order to provide sufficient factual basis
for these conclusions of |aw

DONE AND ORDERED this 9th day of February, 2000, in Pal atka,
Fl ori da.

ST. JOHNS RI VERWATER
MANAGEMENT DI STRI CT

BY:
Wlliam W Kerr
CHAI RVAN




RENDERED t his 10th day of February, 2000.

BY:
SANDRA BERTRAM
DI STRI CT CLERK

ENDNOTES

1/ The finding is found under the heading "GOLF HOLE NO. 6" and
states: To permt the vistas which a 'signature hole' requires,
Hi nes should be permtted to reduce the existing vegetation al ong
the marsh in the vicinity of the green of golf hole No. 6.
However, in order to address the secondary inpacts on the
nmovenent of aninmals along the shore, a 25-foot buffer should be
mai ntai ned fromthe edge of the marsh shoreward al ong the
shoreline. Hi nes should be permtted to trimor replace the
scrubs [sic] to maintain a height of no less than 3 feet and to
thin the trees to create and naintain a view of the marsh. This
25-foot buffer should be naintained all along the Tol omato Ri ver
and Marshall Creek. (R QO : 20).

2/ 1t should be noted that the District's rules do not contain
any buffer requirenents applicable to this case. Rather, Hines
proposed buffers to prevent adverse secondary inpacts and for
mtigation. Unless additional nmeasures are needed for the
protection of |isted species for nesting, denning or critically
i nportant feeding habitat, secondary inpacts to wetland habitat
functions associated with adjacent upland activities will not be
consi dered adverse if wetland buffers with a m nimumw dth of 15
feet and an average wdth of 25 feet are provided. See section
12.2.7(a), MSSWA. H Hi nes proposed such buffers in several

| ocations. (R O : 21, Finding of Fact Nunber 44).

3/ Section 10.2.2. refers back to parts of sections 9.1.1 and
10.1.1, MSSWA. H.. These in turn describe the criteria listed in
40C-4. 301 and 40C-4.302, Fla. Adm n. Code., respectively.

4/ The rel evant wetl ands are those associated with inpact areas
F-40, F-55, F-56, F-57, F-58, F63, F-64, F-65, F-66, F-67, F-73,
and F-74.

5/ Section 12.2.2.1, A H provides:

Conpl i ance with sections 12.2.2-12.2.3.7,
12.2.5 - 12.3.8 will not be required for

i sol ated wetl ands | ess than one half acre in
si ze unl ess:



(a) the wetland is used by threatened or
endanger ed speci es,

(b) the wetland is located in an area of
critical state concern designated pursuant to
chapter 380, Fla. Stat.

(c) the wetland is connected by standing or
flow ng surface water at seasonal high water

| evel to one or nore wetlands, and the

conbi ned acreage so connected is greater than
one half acre, or

(d) the District establishes that the

wetl and to be inpacted is, or several such
i solated wetlands to be inpacted are

cunul atively, of nore than m ninmal value to
fish and wildlife.

6/ See, Sarah H. Lee v. St. Johns R ver Water Managenent
District and Wal den Chase Devel opers, Ltd., DOAH Case No. 99-2215
(rendered Septenber 27, 1999) (Threatened and endangered species
i ncidental use of isolated wetlands |ess than 0.5 acres in size
did not rise to | evel of Kuse" contenplated by section 12.2.2.1
MSSWA.H. ). Further, if an agency's interpretation of arule is
one of several permssible interpretations, the agency's
interpretation nmust be upheld despite the existence of other
reasonabl e alternatives. Suddath Van Lines. Inc. v. DEP, 668
So.2d 209, 211 (1st DCA 1996) See al so, Falk v. Beard, 614 So.2d
1086 (Fla. 1993) (Construction of rule by agency charged with its
enforcement and interpretation is entitled to great weight;
courts should not depart fromthat construction unless it is
clearly erroneous).

7/ Pursuant to sections 12.2.2.1 and 12.2.1.1, MSSWA. H., Hi nes
was not required to inplenment practicable design alternatives to
elimnate or reduce adverse inpacts to isolated wetl ands | ess
than 0.5 acres in size. Section 12.2.1.1, MSSWA. H., only
requires a reduction and elimnation anal ysis when "a proposed
systemw Il result in adverse inpacts to wetland functions and

ot her surface water functions such that it does not neet the
requi renents of sections 12.2.2 through 12.2.3.7." Section
12.2.2.1, MSBSWA H., does not require conpliance with these
sections (i.e. 12.2.2 -12.2.3.7) except in limted circunstances
t hat have been found not to be applicable in the instant case.
Since section 12.2.2.1, MSSWA. H., does not require conpliance
with the very sub-sections that determ ne whether a reduction and
elimnation analysis is even necessary, such an analysis is not
required for isolated wetlands | ess than 0.5 acres in size that



are not covered by the exceptions contained in sections 12.2.2.1
(a)-(d), MSSWA. H.

8/ Section 12.2.3.6, MSSWA. H provides in relevant part that
"The District will provide copies of all . . . individual

permt applications to the D vision of H storical Resources of
the Departnent of State and solicit their coments regarding
whet her the regulated activity may adversely affect significant
hi storical and archeol ogical resources.”™ The District's
consideration of the Division of H storical Resources was
therefore appropriate in making its determ nation of whether the
Marshall Creek entry road and golf course project will adversely
affect significant historical and archeol ogi cal resources.

9/ Secondary inpacts to the habitat functions of wetl ands
associ ated with adjacent upland activities will not be consi dered
adverse if buffers, with a mnimumw dth of 15 feet and an
average width of 25 feet, are provided abutting those wetl ands
that will remain under the permtted design. (Section 12.2.7(a),
MSSW A. H. ) (Enphasis added). These buffers shall remain in an
undi sturbed condition, except for drainage features. (Section
12.2.7(a), MSSWA. H.) (Enphasis added). The foregoing is often
referred to as a "safe harbor.” Were an applicant elects not to
utilize buffers of the above described di nensions, buffers of

di fferent dinensions, neasures other than buffers, or information
may be proposed to provide the required reasonabl e assurance.

Copi es to:

Deborah J. Andrews, Esquire
11 N. Roscoe Bl vd.
Pont e Vedra Beach, FL 32082

Peter Bel not, Esquire
102 Fareham Pl ace, North
St. Petersburg, Florida 33701

Marsha P. Tjoflat, Esquire

Lynne Mat son, Esquire

Rogers, Towers, Bail ey,
Jones & Gay, P.A

1301 Riverpl ace Bl vd.

Suite 1500

Jacksonvill e, FL 32207



John G Metcal f, Esquire

Tom Jenks, Esquire

Pappas, Metcal f, Jenks, Ml er
& Rei sch

200 W Forsyth Street

Suite 1400

Jacksonvill e, FL 32202

Ver oni ka Thi ebach, Esquire

Jenni fer Springfield, Esquire

St. Johns River \Water Managenent
District

P. O Box 1429

Pal at ka, FL 32178-1429
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THE S| ERRA CLUB

Petiti oner,
VS. Case No. 99-1905
ST. JOHNS Rl VER WATER MANAGEMENT
DI STRI CT and H NES | NTERESTS
LI M TED PARTNERSH P

Respondent s.

BOBBI E C. Bl LLI E and SHANNON LARSEN
Petitioners,

VS. Case No. 99-3933

ST. JOHNS RI VER WATER MANAGEMENT

DI STRI CT and H NES | NTERESTS

LI M TED PARTNERSHI P

Respondent s.

THE S| ERRA CLUB

Petiti oner,
VS. Case No. 99-3934
ST. JOHNS RI VER WATER MANAGEMENT
DI STRI CT and H NES | NTERESTS
LI M TED PARTNERSHI P

Respondent s.
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RECOMVENDED CORDER

A hearing was held pursuant to notice, on Cctober 18-22,
1999, by Stephen F. Dean, assigned Adm nistrative Law Judge of
the Division of Admnistrative Hearings, in St. Augustine,

Fl ori da.



APPEARANCES

For Petitioners Bobbie C. Billie and Shannon Larsen:

Deborah Andrews, Esquire
11 North Roscoe Boul evard
Ponte Vedra Beach, Florida 32082

For Petitioner The Sierra d ub:

Pet er Bel nont, Esquire
102 Fareham Pl ace, North
St. Petersburg, Florida 33701

Deborah Andrews, Esquire
11 North Roscoe Boul evard
Ponte Vedra Beach, Florida 32082

For Respondent St. Johns River Water Managenent District:

Ver oni ka Thei bach, Esquire
Jenni fer Springfield, Esquire
St. Johns River Water
Managenent District

Post O fice Box 1429

Pal atka, Florida 32078-1429

For Respondent Hines Interests Limted Partnership:

John G Metcal f, Esquire

Pappas, Metcalf, Jenks, MIler & Reinsch
200 West Forsyth Street, Suite 1400
Jacksonville, Florida 32202

Marcia Parker Tjoflat, Esquire

Lynne Mat son, Esquire

Rogers, Towers, Bailey, Jones & Gay, P. A
1301 Riverplace Boul evard, Suite 1500
Jacksonville, Florida 32207

STATEMENT OF THE | SSUES

Whet her the proposed entry road, golf course, and associ ated
surface water managenent system for Marshall Creek Devel opnent

(the Project), is consistent with the standards and criteria for



i ssuance of an Environnmental Resource Permt (ERP), as set forth
in Rules 40C-4.301 and 40C-4.302, Florida Adm nistrative Code.

Whet her the proposed consunptive use of water for irrigation
of the Marshall Creek Golf Course and the proposed tenporary
consunptive use of water for househol d-type use is consistent
with the standards and criteria for issuance of a Consunptive Use
Permt, as set forth in Rule 40C 2.301, Florida Adm nistrative
Code.

PRELI M NARY STATEMENT

In February 1999, the St. Johns River Water Managenent
District (hereinafter referred to as "District") issued a Notice
of Intent to |Issue a Consunptive Use Permt ("CUP') to Respondent
Hines Interests Limted Partnership (hereinafter referred to as
"Hi nes" or "Applicant") authorizing the use of 135 mllion
gal l ons per year of surface water from an on-site stormater
managenent system and 40 mllion gallons per year of groundwater
fromthe Floridan aquifer as a back-up source to irrigate
approxi mately 140 acres of golf course turf, and .73 mllion
gal l ons per year (for one year) of groundwater fromthe surficial
aqui fer to supply water for household use. On March 24, 1999,
Petitioner, the Sierra Club (hereinafter referred to as "Sierra")
filed a petition for formal adm nistrative hearing protesting the
District’s issuance of the CUP permt. (Petition 1).

Thereafter, the matters were referred to the Division of



Adm ni strative Hearings ("DOAH') to conduct a formal hearing
pursuant to Subsection 120.57(1), Florida Statutes.

I n August 1999, the District issued a Notice of Intent to
| ssue individual environnental resource permt ("ERP") nunber 4-
109- 0216A-ERP to Hi nes authorizing the construction of a surface
wat er managenent systemto serve an entry road and golf course.
On Septenber 13 and 16, 1999, Petitioners Bobby C. Billie and
Shannon Larsen (hereinafter referred to as "Billie and Larsen")
and Petitioner Sierra filed petitions for formal adm nistrative
hearings challenging the District’s proposed issuance of the ERP
permt. (Petition 2 and Petition 3, respectively). Thereafter,
the matters were referred to the Division of Admnistrative
Hearings (DOAH) to conduct a formal hearing pursuant to
Subsection 120.57(1), Florida Statutes.

At the final hearing, H nes presented testinony fromthe
follow ng witnesses: Don Fullerton, an expert in |and-use
pl anni ng, site design, financial planning, and devel opnent
approval ; Walter O Shea, an expert in real estate finance and
devel opnment; Scott Johnson, an expert in water resource
engi neering; Scott Davidson, an expert in geology, including the
di sci pli ne of hydrogeol ogy; Harvey Harper, an expert in surface
wat er managenent systens and water quality; Anne Stokes, an
expert in archaeol ogy; Buford Pruitt, Jr., an expert in botany,
wet | ands del i neation and assessnent, wildlife ecology, state and

federal protected species, and environnmental resource permtting;



and WIlliam M chael Dennis, an expert in environnmental resource
permtting, biology, wetlands ecology, wldlife, threatened and
endanger ed species, and plant taxonony. The follow ng exhibits
of fered by H nes were received into evidence: Hi nes Exhibit
numbers 1-11, 13-30, 32, 34-35, 37-43, 45-59, 61-66, and 68-76.
The District presented testinony fromthe foll ow ng expert
W tnesses: Everett Frye, an expert in water resource engi neering
and water managenent permtting;, Walter Esser, an expert in
wetland and wldlife ecology, mtigation planning, wetland
del i neation, and environnental resource permtting and
regul ation; Caroline Silvers, an expert in hydrogeol ogy and
consunptive use permtting; David Mracle, an expert in water
resource engineering, stormwvater managenent, and water quality
anal ysis; and Jeffrey Ell edge, an expert in ERP and CUP
permtting and regul ati on, water resource engi neering, civil
engi neering, hydrol ogy, water quality, and stormater managenent.
The follow ng exhibits offered by the District were received
into evidence: District’s Exhibit nunbers 1-5, 7-8, and 11-13.
Petitioners presented testinony fromthe foll ow ng
w tnesses: M chael MElIveen, an expert in real estate appraisal
and the econom c eval uation of real estate devel opnent; Paul
Mol er, an expert in herpetol ogy and ornithol ogy; Helen Carter-
Cortopassi, an expert in wetlands ecol ogy; R chard McCann, an
expert in wildlife ecol ogy; Robert Thonpson, environnental

adm nistrator; Gary C ough, an expert in transportation



facilities engineering; Jan Brewer, an expert in the review of
projects froman overvi ew standpoi nt; Laurie Macdonal d, an expert
in wldlife ecol ogy, black bears, and mtigating transportation
inpacts to wldlife; denda Thomas; Marie Zuicker, an expert in
hydr ol ogy/ geol ogy; Bobbie C. Billie, an expert in indigenous
culture; Robert WIlians; Donald Beattie; and Bill Hamlton, an
expert in horticulture and pesticide application. The follow ng
exhibits offered by the Petitioners were received into evidence:
Exhi bit nunbers 1-4, 13, 17, and 21-22.

In addition to the Parties’ exhibits identified above, the
Adm ni strative Law Judge received Exhibit HO 1 into evidence.

The ten volunmes of the Transcript of the final hearing were
filed on Novenber 5, 1999, and the parties were all owed ten days
in which to submt proposed recomended orders. Each party
tinely filed a Proposed Recommended Order which was read and
consi der ed.

FI NDI NGS OF FACT

THE PROJECT OVERVI EW

The Site

1. The proposed entry road, golf course, and associ ated
surface water managenent systemare the initial phase of the
Marshal | Creek Devel opnent of Regional Inpact (DRI). The
Marshall Creek DRI site is |ocated north of St. Augustine between
U S Hghway 1 and the Tolonato River, across fromlnternational

ol f Parkway. Across fromthe Marshall Creek DRI's frontage on



US Hghway 1 lies the Florida East Coast Railway and industri al
and commerci al devel opnent. The Marshall Creek DRI site is
approxi mately 1, 343 acres.

2. Several out-parcels are located in the eastern part of
the Marshall Creek DRI site. The out-parcels are currently
devel oped with single famly residences. Access to the out-
parcels is currently provided by Shannon Road, a county road that
runs fromU. S. 1 through the Marshall Creek site to the out-
parcels. The out-parcel owners will be given easenent rights
over the proposed road system The Applicant has not been able
to obtain options for purchase of the out-parcels. Devel opnent
restrictions require that buffers be placed between the out-
parcel s and any new construction.

Overview of the Entry Road

3. The entry road will be approximately one mle |ong, and
Wll run fromU S Hghway 1 at its intersection with
International Golf Parkway to the current |ocation of where
Shannon Road crosses Stokes Creek. The Marshall Creek DRI al |l ows
only one full intersection onto U S. Hi ghway 1.

Overvi ew of The Gol f Course

4. The golf course wll be an 18-hole course, with driving
range. |Its design incorporates a surface water managenent system
(System) for the course. The Systemis intended to provide water
quality treatnent, water quantity attenuation, and water for golf

course irrigation. The golf course irrigation wll be



suppl emented by water withdrawn froma deep (Floridan aquifer)
well. Plans for the initial phase of the golf course devel opnent
al so include construction of two "way stations" (golf course
confort stations), a sales center, a tenporary clubhouse, and a
construction trailer. Water for those facilities wll be
supplied by shallow (surficial aquifer) wells.

Overvi ew of Project Devel opnent

5. In addition to the golf course, the DRI wll include a
village center, conprised of recreational, civic, commerci al
facilities, golf course clubhouse, sales center, swmand tennis
facilities, and a variety of distinct residential neighborhoods
or villages buffered from one another by the preserved wetl ands
and upland buffers. The village center is an integral part of
the Marshall Creek DRI and is intended to be a community focal
point to provide an identity for the project and a community
gathering destination for its residents and visitors.

Approxi mately 2,600 units of single-famly residences are

pl anned, with the | ower density residential devel opnent | ocated
al ong the eastern portions of the property to preserve the tree
canopy in the upland maritinme hamock areas. Along U S 1,

retail and commercial uses are planned south of the entry road,
and office devel opnent is planned north of the entry road. A 12-
acre school site and a 10-acre public park are planned adjacent
to the north of the entry road. The DRI Devel opnment Order limts

the total nunber of acres of wetlands which can be inpacted to 35



acres for all phases of the DRI. This nmeans that no nore than
17.81 acres of wetlands can be inpacted in the future phases.

THE ENTRY ROAD DETAI L

6. The route of the road, as descri bed above, is displayed
on Sheets 24 and 25 of Hines Exhibit No. 10. A surface water
managenent system for the entry road will convey stormater
t hrough 5,200 |inear feet of curb and gutter roadway, storm
inlets and concrete pipes to a wet detention stormater pond.
The wet detention pond inpounds water for stormwater treatnent by
hol di ng back runoff fromthe 16-acre drai nage basin to all ow
chem cal, biological, and physical renoval of pollutants. In
addition, the wet detention pond provides for the post-
devel opnent peak rate of discharge to prevent it from exceedi ng
t he pre-devel opnment peak rate of discharge. The wet detention
pond di scharges to Stokes Creek, a designated Class Il water
body. Therefore, the surface water managenent systemis designed
to provide an additional fifty percent treatnment volune (i.e.,
1.5 inches of runoff instead of 1 inch of runoff). The surface
wat er managenent system does not discharge to a | and-I| ocked
system The entry road is not |ocated within a stream or water
course with an upstream drai nage basin of five or nore square
m | es.

7. Aditch will be constructed on the north side of the
entry road to capture runoff from undevel oped areas north of the

entry road which currently flows to Stokes Creek. This ditch



Wil direct the water in its natural state around the entry road
and detention pond back to Stokes Creek. This redirected runoff
wi |l have a negligible effect on the wetlands in the upstream
area of Stokes Creek because the water will not be contam nat ed;
it will be reintroduced into Stokes Creek; and the wetlands where
it would have gone are primarily hydrated through rainfall and
groundwat er saturati on.

8. The proposed entry road wll inpact a nunber of
wet | ands. As one proceeds along the proposed entry
road and the portion of the | oop road to be
constructed in Phase |, the road wll inpact areas
F-4, F111, F-112, F-8A, F-29, F-33, F-35, and F-36.

9. F-4is an isolated wetland Il ess than 0.5 acre in size.
F-111 is an isolated forested wetland of 0.09 acre. F-112 is an
isolated wetland of 0.12 acre. F-8Ais an isolated wetland 0.23
acre. F-20 is an isolated wetland of 0.27 acre. F-33 is an
isolated wetland of 0.22 acre. F-35is an isolated wetland of
0.17 acre. F-36 is an isolated wetland of 0.43 acre.

ENTRY ROAD | MPACTS

10. As stated above, the DRI nandates that the proposed
entry road enter the Marshall Creek site opposite the present
intersection of U S. Hghway 1 and International Golf Parkway.
This is south of the existing intersection of U S. H ghway 1 and

Shannon Road.
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11. There are several safety considerations in the planning
of the entry road. These issues include the radius of the
roadway curves, roadway design-speed, site distance along the
road, and provision for adequate traffic stacking for entry into
U S. Hi ghway 1.

12. The water diversion ditch north of the entry road was
redesigned to conpletely avoid one isolated wetl and.

13. Hines and the District presented extensive unrebutted
testinmony that the District's design criteria for the surface
wat er managenent system serving the entry road are net.

14. The road' s proposed location is a conprom se between
the necessity to design the road for safe travel and to avoid the
wet | ands. One of the considerations in designing a safe road at
this location is the fact that a public school and park wll be
accessible in the initial portion of this road. The danmage done
to the wetlands is offset by the mtigation plan proposed by
Hines. Therefore, | find that the proposed inpacts to areas F-4,
F-111, F-8A, F-20, F-29 and F-33 are consistent with the
standards and criteria in Rules 40C 4. 301 and 40C 4. 302, Florida
Adm ni strative Code, and are acceptable as proposed w t hout
further mtigation or alteration.

15. One of the concerns raised by the Petitioners is the
di m ni shed hydration to the Stokes Creek area as a result of the
wat er diversion ditch planned to the north of the proposed entry

road between U . S. H ghway 1 and the road intersection with the
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| oop road just north of inpact area F-33. The Petitioners also
rai sed concerns about the diversion of surface waters into the
surface wat er managenent system proposed by H nes which will be
used to irrigate the golf course.

16. To address these concerns, | find it necessary that
Hi nes place cul verts under the proposed road at inpact areas F-35
and F-36. The culvert at F-35 need not consider animal transit.
However, the construction of the box culvert at F-36 nust nake
provision for deersized animals to transit the creek bed. This
isto mtigate the concerns of the Petitioners regarding
interference with gane trails in these wetlands, and to avoid
road kills by interrupting those routes. | do not find it
necessary to make all owances for animals at F-33. The planned
culvert is sufficient; however, where the entry road crosses
Marshal | Creek where Shannon Road currently is located, | find
that a culvert of sufficient size to acconmpdate the passage of
deer and bear needs to be installed for the reasons nentioned
above.

17. Secondary inpacts fromconstruction and use of the
entry road and its surface water managenent systemw || not cause
viol ations of water quality standards or adverse inpacts to
functions of wetlands or other surface waters. The surface water
managenent systemfor the entry road conplies with Rule 40C
42.023(2)(a), Florida Adm nistrative Code, giving rise to the

presunption that the discharge fromthe systemconplies with
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state water quality standards. Further, the antici pated
concentrations of pollutants fromthe surface water managenent
system are expected to conply with Cass Il water quality
standards. Water quality standards for all constituents are net.
The total mass of pollutants discharging fromthe site wll be

| ess after devel opnent than in the pre-devel opnent condition.
Level s of coliform bacteria and bi ol ogi cal oxygen demand will be
inproved in the receiving waters because of the extended
residence tinme in the ponds. Adverse drawdown of wetlands wl|l
not occur because portions of the pond and diversion ditch wll
be hydrologically isolated from nearby wetlands by construction
of pond liners and cutoff walls.

THE GOLF COURSE

18. Surface water treatnent and attenuation for the golf
course is provided by a series of 11 wet detention ponds.
Surface water fromthe golf course will not run directly into the
wet | ands receiving water wthout prior treatnent fromthe
st or mnvat er managenent system Three of the ponds are
i nterconnected and are designed to retain water not only for
water quality treatnment and attenuation, but also to serve as a
source of golf course irrigation water. O the 11 ponds, 10
di scharge to Marshall Creek and one di scharges to Stokes Creek
Both water bodies are classified as Class Il waters. Discharge
points fromthe stormmater treatnment systemare designed to

mnimze inpacts to wetlands. Portions of the pond near wetl ands
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will be constructed with inperneable cutoff walls to prevent
drawi ng down t he groundwater beneath these wetlands. The
stormwater wll not discharge to a | and-locked system The golf
course is not located within a streamor water course with an
upstream dr ai nage basin of five or nore square m |l es.

19. The primary source of golf course irrigation wll be
ponds L-1, Y-1 and Y-2, collectively the Irrigation Ponds, with a
deep well serving as a supplenental source. A total denmand of
135 mllion gallons per year (mgy) of irrigation water is
anticipated during the first three to four years. The Irrigation
Ponds are anticipated to produce only 40 nmgy; initially for
irrigation. Therefore, approximately 95 ngy will be needed from
the deep well. As the Marshall Creek DRI becones nore devel oped,
the increased inpervious surfaces in the drainage basins wll
produce nore surface water runoff for the Irrigation Ponds. The
Irrigation Ponds will receive approximately two and one-hal f
times the amount of surface water needed for irrigation. As the
stormnat er i ncreases, the groundwater will be used solely as
enmer gency backup

20. In addition to the golf course irrigation, 0.73 nmgy of
shal l ow (surficial aquifer) water is to be used for househol d-
type (potable and sanitary) uses for two-way stations and three
tenporary facilities in the vicinity of the village center/golf
cl ubhouse. In the vicinity of the village center/golf clubhouse,

these uses will only be for one year because JEA (a public supply
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systen) plans to provide potable water to the site by May of

2000. At the anticipated rate of 400 gall ons per day of

w t hdrawal from each of the surficial aquifer wells, the drawdown
effect fromthe surficial aquifer wells is expected to be about
0.01 foot of drawdown at the greatest point.

21. Several isolated wetlands less than 0.5 acre in size
will be inpacted by the golf course. They are: F-40 0.2 acre,
F-55 0.06 acre, F-56 0.17 acre, F-57 0.21 acre, F-58 0.36 acre,
F-63 0.16 acre, F-64 0.04 acre, F-65 0.05 acre, F-66 0.28 acre,
F-66 0.28 acre, F-67 0.08 acre, F-73 0.09 acre, and F-74 0.48
acre. The functional values of these isolated wetlands are | ow
They are not used by threatened or endangered species. They are
not connected by standing or flow ng surface water at seasonal
hi gh water level to one or nore wetlands to nmake the conbi ned
acreage greater than one-half acre. They are not |located in an
area of critical state concern, and are of mninmal value to fish
and wildlife individually or cumul atively.

22. Several isolated wetlands greater that 0.5 acre in size
wll be inpacted by the golf course. They are F-53, F-62, F-69,
F-71, and F-79. These wetlands are generally dom nated by trees,
and are a little deeper than the isolated wetlands | ess than 0.5
acre in size, and provide noderate functional val ue.

23. Wetland F-82 is a 0.41-acre portion of a larger
i sol ated swanp i npacted by golf hole No. 4. This area has

hi storically been inpacted by drainage and wildfire. This area
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is a conmmon habitat on-site. Hines proposes to fill in and
elimnate this small portion of a nuch |arger wetl and.

24. A detailed reduction and elimnation anal ysis was
performed for the wetland i npacts associated with the golf
course. The inpacts to Wetlands F-53, F-55, F-56, F-57, F-58, F-
62, F-63, F-64, F-65, F-66, F-67, F-68, F-71, F-73, F-74, and F-
79 are associated with the construction of a group of core
facilities close to each other, including the village center,
| ake system golf clubhouse, driving range and starting and
finishing holes on the golf course. The |ocation of these
facilities was noved to the current proposed site because of
the relatively high upland vegetation values in the area outside
of the core area; the relatively low quality of existing wetland
vegetation in the core area; and the need for the facilities to
be centrally located in the devel opnment. The |ocation of these
facilities in close proximty to one another because marketing
anal ysis has found that a segnment of the population wants to live
on small lots in close proximty to m xed | and uses; separating
the uses would be detrinental to the economc viability of the
comercial center; and the village green and cl ubhouse are
essential architectural elenents to define the center of the
devel opnent .

25. Inpact on Wetland F-69 results fromdirect and
secondary inpacts fromconstruction of Irrigation Pond Y-2. The

| ocation was dictated by the drainage area and the irrigation
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requi renents of the golf course. Because the environnental
benefits to be achieved would be small in conparison to the cost
of nodifying the Project, and because the nodification of F-69
woul d result in significant changes to the type or function of

t he proposed Project, the nodifications are not considered
practicabl e.

26. The inpact on Wetlands F-41 and F-40 results from
direct and secondary inpacts fromconstruction of Pond I-2,
adj acent to golf hole No. 17. Wtland F-40 is a relatively | ow
quality isolated wetland less than 0.5 acre in size, and Wetl and
| mpact F-41 is a 0.1l-acre inpact to a relatively low quality
wet | and whi ch has previously been ditched. The environnental
benefits of avoiding these inpacts would be small conpared to the
cost of lining the proposed stormvater pond. Because the
envi ronnent al benefits that could be achi eved t hrough avoi dance
of these inpacts would be small in conparison to the cost of the
nodi fications, the nodifications are not considered to be
practicabl e.

27. The inpact on Wetland F-82 is for 0.41 acre of fill,
resulting frombuilding the fairway for the golf hole No. 4. |If
the golf hole were noved further to the north, upland access to
t he northeast portion of the Marshall Creek DRI woul d be
precluded. Moving the golf course hole to the west would result
in aloss of nine premum house lots, and a reduction in val ue of

an additional 15 lots, for anticipated economc |oss in excess of
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one mllion dollars. Hi nes designed the golf hole fairway 50
feet narrower than preferred to reduce the wetl and i npact.

Wetl and F-82 has historically been inpacted by drainage.
Elimnating the inpact would provide only a m nor environnental
benefit conpared to the econom c cost of noving the golf hole.
The alternative of noving the golf hole is not practicable.

GOLF HOLE NO. 6

28. Wetland inpact area F-105 is a 2.5-acre portion of a
freshwater wetland | ocated adjacent to the Tolomato Ri ver which
Hi nes proposed to fill for the construction of golf hole No. 6.
Gol f hole No. 6 would run parallel to the shoreline in a north-
south direction. The golf hole would be approximately 575 feet
fromtee to green, and the majority of the hole would be |ocated
in wetlands. As proposed, construction of the golf hole would
destroy the existing wetl ands.

29. The reason for construction of golf hole No. 6 in the
proposed | ocation is Hnes' desire to create a so-called
"signature" hole imedi ately adjacent to the Tol omato River
marsh. Hines presented evidence that having such a signature
hol e woul d increase the anount that it m ght charge for green
fees, and enhance the overall desirability of the course as a
place to live and a place to play golf. The specific value of
the signature hole, according to Hines, is 6 mllion dollars over

11 years.
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30. Adverse secondary inpacts would result from buil ding
golf hole No. 6 as proposed. The marsh adjoi ning the proposed
hole is a feeding area for wading birds to include the little
bl ue heron, tri-colored heron, snowy egret, roseate spoonbill,
wood stork, black skimer, and bald eagle. Human activity at the
| ocation will inpact adversely the feeding of sonme of these
speci es.

31. Another adverse secondary inpact is the destruction of
the existing buffer between the nmarshland and upl and area at golf
hole No. 6. This wooded area provides a corridor for the
nmovenent of wildlife along the edge of the marsh. Creation of a
hole in the existing buffer will disturb or elimnate this
novenent .

32. Hines assessed the alternative |ocation for golf hole
No. 6 in which wetlands inpacts would be elimnated by |ocating
the hole and uplands imedi ately to the south of the proposed
| ocation. This new |ocation would still allow the hole to be
| ocated along the Tolomato River and permt H nes to have a
si gnature hol e.

33. Hines estimated that building the golf hole inits
alternative |ocation would require a redesign of the residential
ot plan and the loss of six building lots at an estimated val ue
of $1, 140,000. However, the alternative design would elimnate

the inpacts to the wetlands and save in construction and
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mtigation costs so that net cost of relocating the hole woul d be
$848, 000.

34. Assumng that the value of the real estate that would
be lost is correct, the loss of this inconme would be an
insignificant change in the rate of the return for the project,
and woul d have no effect on the economc viability of the
proj ect .

35. An alternative |location suggested by Petitioners is to
build golf hole No. 6 parallel to the axis of golf hole No. 7.
The alternative site for the green for golf hole No. 6 is in the
vicinity of H nes' proposed |ocation of the tee boxes for golf
hole No. 6 and with the hole east and west rather than north and
south. Al though the Petitioners did not suggest the |ocation of
the tee box for the alternative site, it is assuned that it would
be in the vicinity of the southern-npost out-parcel, a short
di stance fromthe green on golf hole No. 5.

36. This second alternative location for golf hole No. 6
requires changes in Hnes' plans for the secondary road network
in the devel opnent.

37. | find that Hnes' original plan to fill and destroy
the wetlands to construct golf hole No. 6 is not consistent with
standards and criteria in Rules 40C 4. 301 and 40C 4. 302, Florida
Adm ni strati ve Code.

38. | find the alternatives proposed by Hi nes and

Petitioners are viable economcal alternatives to H nes' proposal
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and retain the advantages of a signature hole while preserving
t he wetl ands.

39. To permt the vistas which a "signature" hole requires,
Hi nes should be permtted to reduce the existing vegetation al ong
the marsh in the vicinity of the green of golf hole No. 6.
However, in order to address the secondary inpacts on the
nmovenent of aninmals along the shore, a 25-foot buffer should be
mai nt ai ned fromthe edge of the marsh shoreward al ong the
shoreline. Hi nes should be permtted to trimor replace the
scrubs to nmaintain a height of no less than 3 feet and to thin
the trees to create and maintain a view of the marsh. This 25-
foot m ni mum buffer should be maintained all along the Tol onato
Ri ver and Marshall Creek

40. This buffer would be consistent with District's rules
and the other conditions of the DRI.

SECONDARY | MPACTS TO WATER RESOURCES

41. As part of its evaluation of wetland inpacts caused by
construction and operation of the entry road and golf course, the
District considered secondary inpacts resulting fromuse of those
facilities. Specifically, traffic on the entry road may kil
animal s crossing the road, and nmay reduce wldlife usage of areas
adj acent to Wetland | npact areas F-20, F-12, F-8A F-11, and
F-33. (dearing areas G2 and C5 may reduce wildlife usage as a
result of operation of the golf course. No upland buffer is

proposed adjacent to the wetland areas | ocated adjacent to
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Wet | and | npact areas F-82 (golf hole No. 4) and F-105 (golf hole
No. 6), G2 (golf hole No. 3) and G5 (golf hole No. 8), and the
use of those golf holes is considered a secondary inpact for

pur poses of wildlife usage and water quality inpacts.

42. olf cart crossings at G2, CG9, CG11, and C 13 are
el evated crossings and the tree canopy wll be nmaintained.

43. The wildlife functions access would be inpacted by the
proj ect as proposed.

44. To prevent secondary wetland inpacts in other portions
of the site, H nes has agreed to preserve upland buffers between
wet | ands and adj acent upl and uses. The upland buffers will be of
native vegetation, where existing, or of planted trees in areas
t hat have been disturbed. The buffers will be at |east 25 feet,
with sonme areas having | arger buffers.

45. Wth regard to potential secondary inpacts to upl ands
currently used by listed aquatic and wetl| and dependent speci es,
there is no evidence that these aninmals use the uplands for
nesting or denning or as critically inportant feeding habitat.
However, there is evidence that in the past alligators have
nested in wetlands adjacent to Marshall Creek; these wetl ands
Wl be protected by upland buffers.

46. One aquatic and wet| and- dependent species which coul d
potentially use the site is the Florida Black Bear. The Florida
Bl ack Bear has known populations in the area and ranges over a

wi de variety of habitat.' However, there is nothing unique about
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the Project site for Florida Black Bear use, and the habitat on-
site is not the type preferred by bears for denning.

47. Petitioners presented evidence of possible travel
corridors for Florida Black Bear across the site. Those travel
corridors included both wetland and upl and areas. The buffers
ment i oned above along the Tolomato River will address travel
corridors for the bears and aneliorate human i npacts on the
mar sh.

W LDLI FE

48. In addition to analyzing the functions and values to
wet | ands based upon vegetation, soils, and hydrol ogy, Hines
i nvestigated actual usage of the site by wildlife by conducting a
wildlife survey. Prior to conducting the wildlife survey, Hines
representatives contacted the Florida Gane and Freshwater Fish
Comm ssi on and obtai ned approval of survey types and
met hodol ogi es to be used. After reviews of the literature and a
reconnai ssance study, Hines conducted four types of surveys:
upl and transects, wetland transects, gopher tortoise transects,
and aquatic grass bed surveys. Additionally, Hines
envi ronnmental consultants perfornmed wetland jurisdictional
determ nations on the site, and | ooked for wading birds while
conducting those surveys. 1In all, H nes' environnental
consul tants spent in excess of 690 hours on the site, but no
|isted aquatic and wet| and- dependent species were found on the

site. Wading birds such as osprey, brown pelican, little blue
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heron, bald eagle, snowy egret, and wood stork, were observed in
the salt marsh areas to the east of the site, but were not
observed on-site. Two abandoned alligator nests were found in
the Marshall Creek wetl ands.

49. For purposes of permt evaluation, the District assuned
t hat wadi ng birds and bald eagles wll opportunistically use
foraging and roosting sites in the Project area. Likew se, the
District assuned wetl| ands may be used by alligators for nesting,
and that avifauna, West |ndies Manatee, Loggerhead Sea Turtle,
Green Sea Turtle and Leat herback Sea Turtle occur in the Tol omato
Ri ver adjacent to the Project.

50. One federally-listed plant species was reported by a
lay witness on an out-parcel, a Colden Leather Fern. However,
that particular plant was identified by an expert as a common
Phl ebodi um Aureum  The Gol den Leather Fern is not on-site.

VWETLAND M TI GATI ON

51. Mtigation will be undertaken to offset adverse direct
and secondary inpacts to wetland functions caused by the Project.
The mtigation plan includes wetland and upl and preservati on,
wet | and and upl and enhancenent, wetland creation, and wetl and
restoration. Al wetland inpacts and all wetland mtigation
occur in the Tolomato Ri ver drainage basin and on the project
si de.

52. Wetland creation wll occur in Wtland Mtigation Areas

M 18, M 19, M20, M21, M22, M23, M24, M25 and M 26, and w ||
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consi st of scraping down upland areas to achi eve wetl and
hydr ol ogy and planting wetl and vegetative regeneration. |n order
to achi eve successful recreation of wetland functions, the
created wetlands are to be | ocated adjacent to existing wetland
areas, which wll assist in achieving proper hydrol ogy and
vegetation regeneration. The follow ng created wetlands wll be
forested or have a forested conponent: M6, M9, M21,

M 22, M24, M25, and M26. The follow ng created wetlands w ||
be herbaceous in whole or in part: M18, M19, M21, M22, M23,
M 24, M25 and M26. The total created wetland acreage is 11. 34
acres.

53. Hines also proposes to restore or enhance the wetl and
functions lost by prior wetland inpacts to Wetland Mtigation
Areas M5, M15 and M16. Restoration of Mtigation Area M5
will consist of renmoving fill associated with the existing
Shannon Road and pl anting wetl and vegetation. Enhancenent wll
al so occur in area M5 through plugging existing ditches to all ow
rehydration of areas previously drained. Restoration areas M 15
and M 16, adjacent to Wetland I npact F-105, and part of that
wet |l and system w il be planted with wetland herbaceous nmaterials
and have a forested conponent. Although the fill relating to
construction of golf hole No. 6 should be denied, this
restoration and enhancenent could be a part of creation of the
buffer in this area. Restoration and enhancenent conprise 3.27

acres of overall mtigation.
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54. Hines wll place 102.73 acres of wetlands under a
conservati on easenent pursuant to the provisions of Section
704.06, Florida Statutes. These wetl ands include an extensive
net wor k of connected wetl ands associated with the Tol omato R ver,
portions of Stokes Creek and Marshall Creek, and isol ated
wet | ands throughout the DRI site. Additionally, 38.06 acres of
adj acent upland buffers will be placed under a conservation
easenment pursuant to the provisions of Section 704.06, Florida
Statutes. Approximately 6.68 acres of the upland buffer area
have been previously been disturbed and will be enhanced by
conversion to maritinme hammock vegetation. The upland buffers
will be a mninmumof 25 feet, with sone areas greater than that.
In future phases, many of the upland buffers will be used for
treatment of rear lot runoff in order to neet stormater
requi renents, which will not significantly alter the habitat or
buffering functions of those wetland areas to the adjacent
wet | ands.

55. The mtigation plan is intended to provide mtigation
for both the direct inpacts fromwetland dredging and filling and
the secondary inpacts related to golf hole No. 6 as originally
proposed by Hi nes. Shannon Road currently crosses wetl and BBB
wi th an uncul verted crossing at the location of M5. The box
culverts under the crossing at F-36 will be two and one-half feet
tall and 12 feet w de, providing good connectivity on either side

of the road. However, its height is insufficient for a pathway
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for animals. Adding only six inches in height would be
sufficient to permt transit of deer-sized aninmals. The Shannon
Road crossing at F-33 will be inproved with | arger culverts that
W ll restore hydrology to the area and reduce secondary i npacts
associated wth the road. Bridging that wetland crossing area
woul d not provide significant wildlife benefits due to the
shal | ow nature of the wetland systens in that area at present.

56. By deferring to one of the alternatives proposed for
area acres by Hines or the Petitioners the anmount necessary of
mtigation is reduced.

57. Because the proposed fill associated with golf hol e No.
6 is not found to be consistent with the rules and not approved,
Hi nes should be permtted to adjust the extent of its mtigation
pl an accordi ngly.

58. O the 309.99 acres of wetlands on the Project site,
102. 73 will be preserved, 14.16 will be lost, and 1.75 will be
distributed. To off-set adverse inpacts, 11.34 acres wll be
created and 3.27 acres will be enhanced or restored.
Additionally, 38.06 acres of upland will be preserved.

59. To ensure that the wetland creation areas are
successful, Hnes will nonitor the wetland mtigation areas for
five years. There are no inpacts to wetland functions which are
not likely to be successfully recreated, because the wetl ands
bei ng i npacted are not particularly unique and because the

mtigation plans ensure the proper hydrol ogy for successful
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wetl and creation. Success will be achieved by providing viable
and sust ai nabl e ecol ogi cal and hydrol ogi cal functions in that:
(1) the inpacts are to lower quality wetlands on site; and (2)
the mtigation incorporates all elenments of the mtigation in
appropriate pl aces.

60. The wetland mtigation and nonitoring is anticipated to
cost approxi mately $460,000. Chase Bank of Texas has extended a
line of credit to Hines for a $530,000 letter of credit to be
issued to the District to ensure conpletion of the mtigation and
nmoni t ori ng.

WATER QUANTI TY CONSI DERATI ONS

61. The entry road and golf course stornmwater managenment
systens (collectively, the "Systen') are designed so that the post-
devel opnent peak rate of discharge will not exceed the pre-
devel opnent peak rate of discharge for the past 25-year, 24-hour
design storm There are no |and-|ocked receiving waters for the
System so there is no requirenent that the System be designed to
mat ch post - devel opnent runoff vol unes to pre-devel opnent runoff
volunmes. The Systemis not |ocated on a stream or water course with
an upstream drai nage area of five square mles or greater, and
therefore the flood plain encroachnent criteria of Section 10.5(c),
Appl i cant' s Handbook, does not apply. The Systemw ||l not be
i npoundi ng water in streans or water courses, so the provisions of

Section 10.5(d), Applicant's Handbook, do not apply.

28



62. By not increasing the discharge rate off-site, the System
will not result in off-site flooding. To prevent on-site fl ooding,
Hi nes devel oped the Project to be flood-free as required by St
John's County ordi nances, and construction and operation of the
Systemw Il not result in on-site or off-site flooding.

63. Wth regard to whether water quantity adversely inpacts
t he val ue of functions provided by wetlands and ot her surface
waters, there are three considerations: (1) overland flow,

(2) groundwat er drawdown; and (3) groundwater recharge. As to
overland flow, there will be no net |oss of surface water to Stokes
Creek or Marshall Creek. Wth regard to adverse groundwat er
drawdown, such drawdown has been prevented through inplenentation of
a systemof cut-off walls to prevent the System from draw ng down
near by wetlands. Goundwater flow patterns will be maintained.

Proj ect inpacts to groundwater recharge will be insignificant
because the entry road will represent about a one percent | oss of
recharge area; and 96-97 percent of the golf course area will remain
pervious surface, available for recharge. For added assurance that
wet | and hydrol ogy will not be adversely affected, H nes is required
to nonitor the wetlands adjacent to Pond L to ensure that the
wet |l and hydrology is maintained, and to institute renedi al neasures
if they are needed.

WATER QUALITY

64. The System conplies with the applicabl e design

standards for wet detention systens set forth in Chapter 40C
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42.026, Florida Adm nistrative Code, and Section 20 of the
appl i cabl e Applicant's Handbook.

65. Hines will inplenent an erosion and sedi nent control
pl an during construction of the project to prevent mgration of
sedi nment s.

66. The Systemw ||l conply with the nuneric water quality
standards for Class Il waters, and the systemw || renove nore
than 95 percent of annual pollutant | oading.

67. Background water quality sanpling data indicate that
the receiving waters for the Systemdo not currently neet C ass
Il water quality standards for two paraneters under pre-
devel opnent conditions. The first paraneter, total and fecal
coliforms (a type of bacteria), is comon in undevel oped sites
such as the existing Marshall Creek site. Under post-devel opnent
conditions, the total and fecal levels will have a net
i nprovenent because the residence tinme for stormmater in the
System exceeds the |ife span of these bacteria.

68. The second paraneter that does not currently neet C ass
Il standards is dissolved oxygen. Under post-devel opnent
condi ti ons bi ochem cal oxygen demand (BOD), will be reduced by 82
percent as conpared with pre-devel opnent conditions. Al so,
numer ous design features have been incorporated to i nprove oxygen
| evels in the stormmvater discharge, including depth criteria,
| ength-to-width rati o of ponds, cascading flow over the discharge

weir, aeration at the bottom of the discharge structure, and
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aeration in the spreader swale as the discharge enters the
wetl and. Together, these factors assure that there wll be a
net inprovenent in the water quality of receiving waters for

di ssol ved oxygen.

69. Hi nes wll undertake nmeasures to prevent significant
damage to Class Il waters. These neasures include oversized
surface water managenent systens, additional residence tinme for
stormnvater treatnent, an integrated golf course chem ca
managenent plan, and a water quality nonitoring plan.
Construction and operation of the Systemw ||l not have a negative
effect on Class Il receiving waters.

70. Hines wll undertake neasures to prevent significant
water quality damage to the i medi ate Project area and adj acent
areas, including an erosion control plan, construction and
operation of the surface water managenent system limts on the
chem cals to be used on the golf course, and di stance of the golf
course from adj acent properties. Construction and operation of
the Systemw ||l not have an adverse inpact on the water quality
of the imedi ate Project area or adjacent areas.

| NTEGRATED CHEM CAL MANAGEMENT PLAN

71. Prior to application of any chem cals, pesticides,
her bi ci des, or nutrients on the golf course, H nes will have to
summt to and obtain approval fromthe District of an |Integrated
Chem cal Managenent Plan (I1CWP). The goals of the ICWP are to

mnimze the use of chemcals on the golf course and common
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| andscaped areas and to mnimze the potential for adverse

i npacts to surface or ground-water quality. The ICMP is to be
prepared after construction of the golf course to nmake the | CWP
as site-specific as possible, based on: soil conditions;

sel ected plants; and optinmal products to use to mnim ze
environmental inpacts. Required conponents of the |ICMP include:
application of only granular slowrelease fertilizers to allow
granul ar nutrient uptake; use of only EPA-approved products with
short half-lives; soil testing; spot application only of
pesticide use with no preventive maintenance; only proper
pesticide applications for specific problens can be used, and
only in the anount necessary to deal with the pest; watering,

nmow ng, water schedules, tailored to reduce the need for

chem cals; use of chemcals with a reduced tendency to | each; and
use of chem cals which do not have a tendency to bioaccunulate in
t he environnent.

72. The chem cal control plan specifically refers to
pesticides. The Petitioners raise the issue that this does not
address fungi ci des and nematocides. It should be made clear that
the chem cal control plan addresses all chem cal use w thout
regard to the targeted pest or problem

73. An analysis was made as to whether chem cals entering
the ground would affect water quality in nearby wells. The
estimated travel tinme in the surficial aquifer in the area of the

golf course is estimated to be 1,100 days to travel 200 feet.?
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G ven use of chemcals with half lives of 70 days or less, the
chemcals will breakdown prior to contact with adjacent wells.

Li kew se, there will be no violation of state groundwater quality
st andar ds.

WATER USE

74. The quality of water proposed for golf course
irrigation is consistent with the results froman irrigation
demand nodel prepared by the University of Florida Suppl enental
Irrigation Requirenent nodel. The proposed quantity is
consistent wwth the water allocations for other golf courses in
the area. As such, the proposed use is in such quantity as is
necessary for econom cal and efficient utilization.

75. The golf course stormnat er managenent system has been
designed to be the primary source of irrigation water, to satisfy
over 100 percent of the irrigation water after a three to four-
year period. During the interim water fromthe Floridan aquifer
wi || supplenent the surface water source, and that aquifer is
capabl e of supplying the requested anmounts. Water fromthe deep
aqui fer contains nore dissolved mnerals and is | ess desirable
for drinking and househol d uses. For these reasons, the conbined
sources of water are capable of producing the requested anounts.

76. Wth regard to water conservation neasures, Hi nes has
i npl emented: a re-use systemwhich uses the | owest quality source
of water (stormmater) for 100 percent of its demand after three to

four years; irrigation demand restrictions (e.g., weather stations,
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rain sensor and soil noisture device); and restrictions on
irrigation during daylight hours. Consequently, all avail able water
conservati on neasures have been inpl enent ed.

77. "Reclainmed water" (i.e., treated sewage effluent) is not
avail able for use at the site. However, H nes has agreed to use
reclaimed water for irrigation if it becones avail abl e.

GROUNDWATER RESOURCES

78. The possibility that the proposed water use fromthe
Floridan aquifer well will cause significant saline water
intrusion was considered. Oher wells in the area which have
been constructed to the depth of the proposed well have punped
water for many years at simlar rates for years w thout causing
saline water intrusion in the aquifer. Hi nes conducted tests of
an existing on-site well, and water quality sanples fromthat
test showed no changes in water quality. |In addition, Hnes is
requi red to conduct an aquifer perfornmance test during use to
provi de further assurance that no saline water intrusion is
occurring.

79. To determ ne whether the proposed use of water wl|
interfere with any presently existing | egal use of water, Hines
conducted tests and conputer simulations that anticipated
drawdown effects within the Floridan aquifer. The conputer
simul ati ons denonstrated the radius of effects to the hydraulic
pressure (potentionetric level) in the aquifer resulting fromthe

proposed punping. The anticipated drawdowns in the closest well
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owned by other existing |legal users ranged from1.3 to 3.4 feet.
The potentionetric level in the aquifer in the area of the site
is at 20 feet above |and surface, so even a drop of three or four
feet wll not inpede the ability of existing users to w thdraw
water fromtheir well

80. Wth regard to whether the proposed water use fromthe
surficial aquifer wells wll cause significant saline water
intrusion, several factors indicate that no such intrusion wl|
occur. First, water quality data indicate that the surficial
aquifer in the area neets secondary drinking water standards.
There is no underlying saline water in the surficial aquifer, and
the wells are not |ocated near a source of lateral saline water
intrusion. Also the proposed punping rates are so | ow, they
woul d not cause hydraulic pressure changes which coul d induce
saline water intrusion.

81. The proposed use wll not cause surface water |evels or
the water level to be lowered so that stages of vegetation wll
be adversely and significantly affected on off-site properties.
This is because the |ow rate of punping fromthe surficial
aquifer wells will result in a maxi mnum drawdown of about 0.01
feet.

82. As an adjunct to the chemcal plan, the water in these
shal | ow wel | s shoul d be periodically tested to ensure no

chemcals leech into the surficial water table.
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83. Regarding the concerns expressed by the Petitioners
over spraying chemcals in close proximty to the marshes and
creeks, the requirenent of maintaining a mninmum 25-foot buffer
zone will assist in preventing chem cals used on the golf course
frommgrating into the marsh or creeks.

84. The District's Governing Board has not by rule reserved
any water from use.

CULTURAL RESOURCES (ARCHEOLOG CAL ASSESSMENT)

85. Regarding archeol ogical sites, Ann Stokes, Ph.D.,
testified concerning her survey of the DRI site. In her Phase |
survey, Dr. Stokes | ooked at previously identified archeol ogica
sites and searched the DRI site for previously unidentified
archeol ogi cal sites. H nes conducted a Phase | cultural resource
survey of the entire Marshall Creek DRI property.

86. The Phase | study consisted of: gathering and
anal yzi ng exi sting environnmental and cultural resource
information (including an oral history provided by out-parcel
residents); based upon that analysis, preparing a probability
nodel of the location of historic and archaeol ogi cal sites; and
conducting shovel tests of the entire property at intervals
determ ned based upon the results of the probability nodel. A
total of over 1,000 test holes were dug on the property. O
t hose, about 100-120 hol es contained artifacts. The survey was
conducted in accordance with the guidelines of the Florida

Di vision of H storical Resources.
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87. Wth regard to the entry road and gol f course project
area, Dr. Stokes identified sites 8533472, 8SJ3473, 8SJ3474,
8SJ3475 and 8SJ3476 as sites not neeting the criteria to be
pl aced on the national register.

88. Site 8SJ3472 is |located on both sides of Shannon Road
at the approximate |ocation of the green for golf hole No. 7 and
the crossing of Marshall Creek by the |oop road. Dr. Stokes
believed that site 8SJ3472 was a Weedon Island and St. Johns site
dating from between 500 BC and 1565 AD.

89. Site 8SJ3474 is a nulti-conmponent site upon which Dr.

St okes found artifacts dating from500 BC to 1200 AD and al so

hi storic ceramcs dating from 1813 to the present. This site is
| ocated at the approximate |ocation of the green for golf hole
No. 17.

90. Site 8SJ3473 is located at the approximate | ocation of
the Tee box for golf hole No. 16, and was determ ned by Dr.
Stokes to contain artifacts fromthe period dating from500 BC to
2000 AD. It was determ ned that these three sites did not
warrant Phase |1 exam nati on.

91. Gven the nature of the heavy construction necessary to
build the road or the green for the golf holes, and the resultant
i rreparabl e damage to an archeol ogi cal site, archeol ogical staff
shoul d be present when excavating these areas to halt
construction if the excavation reveals that the sites are nore

significant than initially determ ned.
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92. Archeol ogical site 8533475 is a scatter of flakes of
stone. This was probably the result of the sharpening of an
ancient stone tool. The site is of no archeol ogi cal
significance, but does indicate that a thorough search of the
property was conduct ed.

93. The renmai ning archeol ogi cal sites, 8SJ3476, 8SJ3146,
8SJ3145, 8SJ3149, and 8SJ3471 are being enhanced or preserved.

94. Wth regard to the 8533476, A d Kings Road site, the
site consists of a historic roadbed that is partially contained
on the Marshall Creek DRI property. The roadbed was constructed
between 1772 and 1775, during the British occupation of Florida.
It was first constructed of conpacted soil; in the early 1900's
shell fill was added; and after World War | it was bricked. The
site runs for mles (fromSt. Marys, Georgia to New Snyrna,
Florida) and is better preserved in other parts of Florida. The
entry road wll cross the old roadbed site. In order to mtigate
for the effects fromconstruction of the entry road, Hi nes has
agreed to: docunent the vertical stratigraphy of the roadbed
t hrough scal ed drawi ngs and phot ographs; and preserve a portion
of the historic roadbed. This plan was approved by the D vision
of Historical Resources. The Division of H storical Resources
advised the District that, based upon the mtigation offered for
the inmpacts to A d Kings Road, the entry road and golf course
project would not adversely affect any significant historic or

ar chaeol ogi cal resources.
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95. Additional sites are located on the Marshall Creek DR
Property, but outside of the entry road and golf course project
area. These are: 8SJ3146, shell m dden; 8SJ3145, shell m dden;
8SJ3149, shell m dden; and 8SJ3471, shell m dden. The shel
m ddens contain shell and faunal remains (animal bones) as well
as artifacts (primarily pottery). Shell m ddens are common in
St. Johns County. Site 8SJ3475 has been deened to not be
potentially significant.

96. Hines will conduct Phase Il archaeol ogi cal studies to
determ ne whether the four shell m ddens are significant sites.
The Division of Hi storical Resources has approved the Phase |
work plan. No adverse effects to historic archeol ogi cal
resources wll be allowed in further phases because H nes will be
required to either preserve sites or mtigate inpacts as directed
by the Division of Historical Resources.

SHELLFI SH HARVESTI NG AREAS

97. This was an issue hotly contested because of the nature
of the maps prepared by Florida Departnent of Environnmental
Protection, Division of Marine Resources (FDEP, DVR) which
describe the shellfishing areas in the vicinity of the Project.
The parties were asked to brief this issue. For the reasons
stated in Hne's brief, it is concluded that no portion of the
Project is located within areas designated as approved,
restricted, conditionally approved or conditionally restricted

for shellfish harvesting pursuant to the "Shellfish Harvesting
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Area Cl assification Maps" prepared by the FDEP, DVMR. No portion
of the Project is located in or over areas where shellfishing
occurs, and the Project wll not inpact areas where shellfishing
wi |l occur.

OTHER PUBLI C | NTEREST CRI TERI A

98. The Project will not result in inpedinments to
navi gation. The Project will not adversely affect the flow of
wat er or cause harnful shoaling.

99. The Project will not adversely affect fishing or
recreational values or marine productivity in the vicinity of the
Project. The Project will not affect the tenperature regine of
waters. The total nutrient |oadings for discharges fromthe site
w Il be | ess post-devel opnent than under existing conditions.

Any recreational values will be naintained.

FUTURE PHASES

100. The surface water nanagenent system which serves the
golf course will provide treatnent and attenuation for 505 acres.
The remai nder of the Marshall Creek DRI property wll be
devel oped in a variety of |and uses, including residential,
office, commercial, and retail uses as well as the village
center, school, and park.

101. No nore than 35 areas of wetlands can be inpacted
t hroughout the entire 1,343-acre Marshall Creek DRI. The golf
course and entry road project call for a total of 14.16 acres of

fill inpacts, of which, 2.59 acres of fill are located in
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wet |l ands of less than 0.5 acres and 11.57 acres of fill are in
ot her wetlands. The golf course and entry road project also
entail 1.05 acres of clearing inpacts, of which, .71 acre for
golf flyovers and .34 acre for golf cart crossings. Projected
additional wetland inpacts for the future phases are antici pated
to be approximately 17.81 acres. These inpacts are simlar in
type to the wetl and i npacts which have been addressed in this
proceedi ng, and there is sufficient opportunity on the property
to mtigate for these inpacts. These potential wetland inpacts
are not proposed or authorized in this proceeding but are
suggested as what may reasonably be expected to occur in the
future. Further inpacts will be reviewed with regard to a
reduction and elimnation analysis, and if warranted will need to
be mti gat ed.

102. Wth regard to water quality inpacts fromfuture
phases of the Marshall Creek DRI, the future phases wll be
required to conply with the sane di scharge requirenents as are
applied in this proceeding. The surface water managenent system
proposed for the golf course and entry road will retain the
pol lutants generated on-site; and will inprove the quality of
wat er di scharge for some paraneters. Proposed future phases are
| ocated in areas which have adequate property available to
construct simlar facilities, and there is nothing on the site

which would restrict their inplenmentation. Therefore, it is
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expected that the water quality standards can be net by proper
desi gn of future phases.

CONCLUSI ONS OF LAW

103. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case
pursuant to Section 120.57, Florida Statutes.

104. This is a de novo proceeding intended to fornulate

final agency action; Dept of Transp. v. J.WC., Inc., 396 So. 2d

778, 786-87 (Fla. 1st DCA 1981). The burden of proof in a
permtting hearing initially falls upon the Applicant to prove

entitlement by a preponderance of the evidence. J.WC. , 396

So. 2d at 788 (citing Balino v. Dep't of Health & Rehabilitative

Servs., 348 So. 2d 349 (Fla. 1st DCA 1997)). To carry the

initial burden, the Applicant nust provide reasonabl e assurances
t hrough presentation of credible evidence of entitlenent to the
permt. I1d. at 789. The Applicant's burden is one of reasonable

assurances, not absolute guarantees. Cty of Sunrise v. |ndian

Trace Comunity Dev. Dist., 14 F.A L.R 866, 869 (South Florida

Wat er Managenent Dist., January 16, 1992). The Applicant's
evidence wll be accepted by the trier of fact when it is
accepted by the agency and properly identified and aut henti cated

by the agency as being accurate and reliable. J.WC , 396 So. 2d

at 789. Likew se, even for contested issues, an Applicant's

unrebutted testinony will not be rejected unless it is shown to
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be inaccurate or unreliable. 1d.; Merrill Stevens Dry Dock Co.

v. G &J. Inc., 506 So. 2d 30 (Fla. 3d DCA 1987).

105. Once the Applicant has carried this burden through a
prelimnary showi ng of entitlenent, the burden of presenting

contrary evidence shifts to the Petitioner. J.WC. , 396 So. 2d

at 789; Hoffert v. St. Joe Paper Co., 12 F.A L.R at 4972, 4987

(Dep't of Envtl. Regulation, Decenber 6, 1990). The Petitioner
is required to present evidence of equivalent quality and prove
the truth of the facts alleged in the petition. J.WC. , 396 So.
2d 789, Hoffert, 12 F.A L.R at 4987. For Applicants who have

provided prima facie evidence of entitlenent to the permt, the

permt cannot be denied unless the Petitioner presents contrary

evi dence of equivalent value. J.WC , 396 So. 2d at 789; Ward v.

kal oosa County, 11 F. A L.R 4217, 4236 (Dep't of Envtl.

Regul ation, June 29, 1989). The Petitioner's burden cannot be
met by way of presentation of nmere specul ation of what "m ght"

occur. Chipola Basin Protective Goup, Inc. v. Florida Chapter

Sierra Cub, 11 F.A L.R 467, 480-81 (Dep't of Envtl. Regul ati on,

Decenber 29, 1988).

106. The Guana River Agquatic Preserve, is a designated
Qutstanting Florida Water (OFW adjacent to the Project.® See
Rul e 302.700(9)(h)16, Florida Adm nistrative Code. The Guana
Ri ver Marsh Aquatic Preserve was created by Section 258. 394,
Florida Statutes (1999). This statute provides a | egal

description of the preserve, and describes the western boundary
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as the nmean high water line of the Tolomato River. The "nean
high water line" is defined in Section 177.27, Florida Statutes,
as the intersection of the tidal plane with the shore. No

regul ated activities associated with the Project are |ocated

wat erward of the nean high water |line, and therefore, no portion
of the Project lies within this OFW Al surface water discharge
is into Stokes or Marshall Creeks. The Project neets the water
qual ity standard for discharge into those bodies, and should in
fact inprove the quality of discharge. The Systeni s discharge
wll be better than the current discharge.

ENVI RONVENTAL RESOURCE PERM T

107. The conditions for issuance of an ERP are contained in
Rul es 40C-4. 301 and 40C-4.302, Florida Adm nistrative Code, which
are further explained by the "Applicant's Handbook, Managenent
and Storage of Surface Waters" (MSSWA H. ), adopted by reference
in Rule 40C-4.091(1), Florida Adm nistrative Code.

108. Rule 40C-4.301(1)(a), Florida Adm nistrative Code,
requires that construction and operation of the Systemw | not
cause adverse water quantity inpacts to receiving waters and
adj acent lands. Pursuant to Section 10.2.1, MSSWA H., a
presunption is created that this condition is satisfied if: the
post - devel opnent peak rate of di scharge does not exceed the pre-
devel opnent peak rate of discharge for a 25-year, 24-hour design
storm when a system di scharges to a | and-I ocked | ake, the post-

devel opnment vol une of runoff does not exceed the pre-devel opnent
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vol unme of runoff; when a project is |ocated on a stream or water
course with a drainage area of five square mles or greater
fl ood plain encroachnent measures are undertaken; and where
applicable, lowflow criteria are net. Al of the applicable
criteria have been satisfied. The post-devel opnent peak rate of
di scharge will not exceed the pre-devel opnment peak rate of
di scharge for the 25-year, 24-hour design storm The Systemw ||
not discharge to a | and-I ocked | ake, and therefore, the vol une
criterion is not applicable. The Project is not |ocated on a
stream or water course with an upstream area of five square mles
or greater, and therefore, the flood plain encroachnment criterion
is not applicable. The Systemw Il not inmpound water in a stream
or other water course, and therefore, the low flow criterion is
not applicable. Having provided evidence of conpliance with the
four criteria, H nes has presented reasonabl e assurances that
construction and operation of the Systemw ||l not cause adverse
wat er quantity inpacts to receiving waters and adj acent | ands.
109. Rule 40C-4.301(1)(b), Florida Adm nistrative Code,
requires that construction and operation of the Systemw | not
cause adverse flooding to on-site or off-site property. Pursuant
to Section 10.2.1, MSSWA. H, a presunption is created that this
condition is satisfied if the four criteria listed in Concl usion
of Law in the above paragraph are net. For the reasons set forth
in Conclusions of Law in the above paragraph, and because the

roadway design conplies with the St. Johns County design
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standards for roadway fl oodi ng, H nes has presented reasonabl e
assurances that the presunption applies, and that construction
and operation of the systemw || not cause adverse flooding to
on-site or off-site property.

110. Rule 40C-4.301(1)(c), Florida Adm nistrative Code,
requires that construction and operation of the Systemw | not
cause adverse inpacts to existing surface water storage and
conveyance capabilities. Pursuant to Section 10.2.1, MSSWA H.,
a presunption is created that this condition is satisfied in the
four criteria listed in Conclusions of Law in the above
par agraph, and because the roadway design conplies with the St.
Johns County design standards for roadway fl oodi ng, H nes has
present ed reasonabl e assurances that the presunption applies, and
that construction and operation of the systemw /|| not cause
adverse flooding to on-site or off-site property.

111. Rule 40C-4.301(1)(c), Florida Adm nistrative Code,
requires that construction and operation of the Systemw | not
cause adverse inpacts to existing surface water storage and
conveyance capabilities. Pursuant to Section 10.2.1, MSSWA H.,
a presunption is created that this condition is satisfied if the
four criteria listed in Conclusion of Law in the above paragraph
are nmet. For the reasons set forth in Conclusions of Law in the
above paragraph, H nes has presented reasonabl e assurances t hat

the presunption applies, and that construction and operation of
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the Systemw || not cause adverse inpacts to existing surface
wat er storage and conveyance capabilities.

112. Rule 40C-4.301(1)(d), Florida Adm nistrative Code,
requires that construction and operation of the Systemw | not
adversely inpact the value of functions provided to fish and
wildlife and |isted species by wetlands and ot her surface waters.
Pursuant to Section 10.2.2, MSSWA. H, this condition (and ot her
conditions listed below) is satisfied if: state water quality
standards will not be violated; the applicant establishes
evi dence of financial responsibility and provides for an
operation and mai ntenance entity; environnental criteria set
forth in the MSSWA. H, are net; and applicable special basin
criteria are nmet. Hi nes and the District presented sufficient
proof that the design of the Systemis in conpliance with Chapter
40C- 42, Florida Adm nistrative Code, and therefore, the quality
of discharge to receiving waters is presuned to neet state water
quality standards. See Rule 40C-42.023(2)(a), Florida
Adm ni strative Code; and Section 10.7.2, MSSWA. H  Further,
Hines and the District presented sufficient proof that water
qual ity standards will be net at the point of discharge and that
water quality in the receiving water will inprove. Hines
presented sufficient proof that a property owner's association
woul d provide for operation and nmai ntenance of the System and
t hat associ ation woul d have the financial capability to undertake

such operation and mai ntenance. No special basin criteria have
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been adopted for this area. Wth regard to the third criterion,
"Environnmental Criteria,"” the requirenents contained in Sections
12.2 through 12.3.8 are applied. See Section 10.2.2(c), MSW
A.H These are set out individually in the paragraphs bel ow.

113. Elimnation of Reduction of Inpacts. Hi nes and the

District denonstrated that wetland i npacts, except as
specifically discussed with regard to F-35, F-36, and F-105, have
been elimnated and reduced to the extent practicable. Only

t hose design nodifications required to aneliorate secondary

i npacts have been inposed and they do not significantly alter the
Project in type or function. G ven the enhancenent of public
safety and the mnimal cost of nodifications conpared to the

envi ronnmental benefit to be achi eved, the additional

nmodi fications are mninmal and practicable. Wth these
nmodi fi cations, Hi nes has provi ded reasonabl e assurances that it
has i npl enented all practicable design nodifications to reduce or
el imnate adverse inpacts to wetland functions and ot her surface
wat er functions.

114. Fish, WIldlife, Listed Species and their Habitats.

Except as specifically noted above regardi ng additi onal

nodi fications to address secondary concerns about wildlife
habitat, H nes has addressed these concerns adequately.
Compliance with the environnental criteria contained in Sections
12.2.2 - 12.2.3.7, and 12.2.5 - 12.3.8, MSSWA. H., is not

required for the isolated wetlands | ess than 0.5 acre in size
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because they are: not used by threatened and endangered speci es;
not located in an area of critical state concern; not connected
by standing or flow ng waters to ot her wetlands or surface

wat ers; and not cunul atively or individually of nore than m nim
value to fish and wildlife. Wth regard to water quantity

i npacts to wetlands, Hines and the D strict have denonstrated
that no adverse effect will be caused to wetlands remaini ng on-
site, through designs which: prevent ground water drawdown
(e.g., cut-off-walls); retain surface water runoff in wetland
systens; and retain ground water recharge. Consequently,
pursuant to Section 12.2.2, et. seq., MSSWA H , Hi nes has

provi ded reasonabl e assurance that construction and operation of
the Systemw ||l not inpact the values of wetland and ot her
surface water functions so as to cause adverse inpacts to the
abundance and diversity of fish, wildlife, and |isted species; or
the habitat of fish, wildlife, and |isted species.

115. An assessnent of inpacts on val ues and functions
served by over 0.5 acre has been provided based upon conditions,
hydr ol ogi cal connection, uni queness, |ocation, and fish and
wildlife utilization.

116. Public Interest Test. Because the portions of the

project located in wetlands are not | ocated within an OFW and
because the System does not significantly degrade an OFW the
activities in wetlands nust be deened to be "not contrary to the

public interest." See Section 12.2.3, MSSWA. H  The follow ng
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par agraphs revi ew t he bal anci ng of the seven factors in the
public interest test.

117. Public Health, Safety, and Welfare of the Property of

O hers. This is a neutral factor because the System provides
water quality treatnment and attenuation w thout presenting an
envi ronment al hazard; no portion of the Project is |ocated
directly in a classified shellfish harvesting area, nor will it
cause closure or nore restrictive classification of such an area;
state water quality standards wll be net; the Systemw ||l not
cause off-site flooding because it is designed so that the post-
devel opnent peak rate of discharge does not exceed the pre-
devel opnent peak rate; and retaining groundwater elevations off-
site will ensure that there will be no adverse environnental

i npact on the property of others.

118. Fish, Wldlife and their Habitats. This factor is

considered neutral if the nodifications set forth herein all are
i npl emrent ed because the proposed mtigation will offset the

i npacts to the values and functions served by the wetlands which
w || be inpacted.

119. Navigation, Water Flow, Erosion, and Shoaling. This

is a neutral factor because: there are no structures proposed in
navi gabl e waters; erosion control best managenent practices wll
be enpl oyed; and no significant inpact is anticipated in surface

or groundwater flow pattern. See Section 12.2.3.3, MSSWA. H.
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120. Fisheries, Recreation, and Marine Productivity. This

is a neutral factor because the Project will not elimnate or
degrade fish nursery areas or change water tenperatures. The
wet |l ands will continue to function as under pre-devel oped
conditions. See Section 12.2.3.4, MSSWA H.

121. Tenporary or Permanent Nature. This is a neutral

factor because, although the wetland i npacts are permanent, the
mtigation offered is al so pernmanent.

122. Hi storical and Archeol ogi cal Resources. |In this phase

of construction, this is generally a neutral factor. The
District is required to evaluate whether the "regul ated activity
| ocated in, on or over wetlands or other surface waters" wl|
i npact significant historic or archaeol ogi cal resources. The
District is required to solicit the cooments of the Division of
Hi storical Resources to seek gui dance as to whether the regul ated
activity wll adversely affect significant historic and
ar chaeol ogi cal resources. See Section 12.2.3.6, MSSWA H.

123. If such resources are reasonably expected to be
i npacted by the regulated activity, then the applicant will be
required to conduct a survey and inplenment a plan to protect such
resources. See Section 12.2.3.6, MSSWA. H This applicant
undert ook such a survey under the approval of the Division of
Hi storical Resources.

124. No significant or historic or archeol ogi cal resources

were found in, on, or over wetlands or surface waters within the
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Project area. One significant site (A d Kings Road) was found in
an upland area of the Project. Hines has prepared a plan for
mtigating adverse inpacts to that site. Based upon the
mtigation plan, the Division has advised the District that the
Project will not adversely affect significant historical or

ar cheol ogi cal resources. See Section 12.2.3.6, MSSWA. H  There
are three additional sites which do not neet the criteria for the
national register; however, because of their age and the proposed
nature of the activity to occur on them it is recomended that

Hi nes be required to have trained archeol ogi sts on-site when
excavation is begun at each of these sites to halt work if they
determ ne the character of the site warrants reporting and
preservation.

125. Current and Rel ati ve Val ue of Functions. This factor

is neutral because the functions and val ues of wetlands being
i npacted by the Project will either be maintained or be off-set
by the mtigation with the exception of F-105.

126. Wth the elimnation of the fill and destruction of
wet |l ands at F-105, all factors in the public interest bal ancing
test are considered neutral, and therefore the regul ated
activities located in, on or over wetlands or other surface
waters are considered to not be contrary to the public interest.

127. Water Quality. The following five requirenents are

applied in addition to the requirenent that water quality
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standards will be net at the point of discharge. See Section
12.2. 4, MSSWA H.

128. Short-Term Water Quality Considerations. Short-term

water quality inpacts will be addressed through inplenentation of
an erosion control plan during the construction phase of the
Proj ect.

129. Long-Term Water Quality Considerations. Once the

Project is built, the Systemw || provide water quality treatnent
designed to conply with the additional treatnent volunes required
for discharge to Cass Il water bodies. Post-devel opnent
pol | utant | oadi ngs, and pollutant concentrations wll be |ess

t han pre-devel opment pol |l utant |oadi ngs thereby causing an

i nprovenent in water quality in the Cass Il and OFWreceiving
wat er s.

130. Mxing Zones. A tenporary m xi ng zone nmay be

requested by the applicant. See Section 12.2.4.4, MSSWA H No
such m xi ng zone has been requested and therefore, none is
appl i ed.

131. Were Anbient Water Quality Does Not Meet Standards.

If the receiving waters do not neet applicable water quality
criteria for any paraneter, then, the Applicant is required to
denonstrate that (in addition to other water quality

requi renents) the proposed activity will not contribute to the
existing violation for the paranmeters which do not neet the

standards. See Section 12.2.4.5., MSSWA H Water quality
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sanpling data indicate that the receiving waters do not currently
meet Class Il water quality standards for total and fecal
coliform and di ssolved oxygen. H nes and the District presented
sufficient proof that construction and operation of the System
will inprove the water quality in the receiving waters for total
and fecal coliformbacteria and di ssol ved oxygen. Consequently,
this criterion is satisfied.

132. Cass Il Waters; Waters Approved for Shellfish

Harvesting. A regulated activity located in, adjacent to or in
close proximty to Class Il waters or located in waters
classified by the Departnent of Agriculture and Consuner Services
(Departnent) as approved, restricted, or conditionally restricted
for shellfish harvesting pursuant to Chapter 5L-1, Florida

Adm ni strative Code, nmust conply with three additional criteria
contained in Section 12.2.5, MSSWA. H. as discussed bel ow. *

See Section 12.2.1(d), MSSWA H It is undisputed that shellfish
do not grow in any wetlands or other surface waters in which
regul ated activities will be located.”

133. The District shall deny a permt for a regul ated
activity in Cass Il waters, which are not approved for shellfish
harvesting, unless the applicant proposed a procedure to protect
those waters and waters in the vicinity. See Section 12.2.5(a),
MSSW A. H.  Hi nes has proposed procedures for short-termand | ong-
termwater quality protection neasures and has denonstrated that

Class Il water quality standards will be net. Additionally,
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di scharge fromthe Systemw || inprove water quality in the C ass
Il areas for total and fecal coliformand dissol ved oxygen.

134. The District shall deny a permt for a regul ated
activity in any class of waters where the | ocation of the System
is adjacent to or in close proximty to Class Il waters, unless
the Applicant submts a plan or proposes a procedure which
denonstrates that the regulated activity will not have a negative
effect on the Class Il waters and will not result in violations
of water quality standards in the Class Il waters. For the
reasons stated in the above paragraph, this criterion has been
satisfied.

135. The District shall deny a permt for a regul ated
activity that is located directly in Cass Il or Class IIl waters
which are classified by the Departnent as approved, restricted,
conditionally approved, or conditionally restricted for shellfish
harvesting. See Section 12.2.5, MSSWA. H No regulation
activities will be located directly in a shellfish "grow ng area"
as defined by Rule 5C-1.002(17), Florida Adm nistrative Code, for
the reasons stated in Hines' brief on this specific issue.
Therefore, no regulated activities are proposed within waters
classified by the Departnent as approved, conditionally approved,
restricted, or conditionally restricted for shellfish harvesting,
as this criterion is not applicable.

136. Secondary Inpacts. An applicant is required to

provi de reasonabl e assurances that a regulated activity will not
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cause adverse secondary inpacts to water resources. See Section
12.2.7, MSSWA H De mninms or renotely rel ated secondary
impacts wi Il not be considered. Id. |If secondary inpacts cannot
be prevented, then mtigation may be offered to offset those
inmpacts. 1d. In evaluating secondary inpacts, a four-part test
IS used.

137. Water Quality Violations or Adverse Inpacts to Wetl and

Functions. An applicant nmust provide reasonabl e assurances that
secondary inpacts fromthe construction and use of the Project
w Il not cause violations of water quality standards or adverse
inpacts to the functions of wetlands. Section 12.2.7(a), MSSW
A.H Wen a design provides for an upland buffer of an average
25 feet (mninmm 15 feet), then upland activities will not be
consi dered adverse unl ess additional neasures are needed for
protection of wetlands used by |isted species for nesting or
denning, or critically inportant feeding habitat. I[d. The
followi ng were considered to be this type of adverse secondary

i npacts: use of the entry road; clearing areas C2 and C5; and
water quality and wildlife inpacts fromuse of upland areas (in
golf holes nos. 6 and 8) adjacent to wetland areas if not
buffered. Generally, the secondary inpacts are offset by the
mtigation plan to include the inpacts along golf hole No. 6
Marsh and Marshall Creek as nodified herein. Mtigation for the
ot her secondary inpacts is provided in the mtigation plan. For

ot her areas of the Project, maintenance of a trimred 25-f oot
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buffer together with the specified 25-foot average (15-foot

m nimum) wll enhance the preserved wetl ands and provide
mtigation. No wetlands on the site are used by |isted species
for nesting, denning, or critically inportant feeding habitat,
and therefore, additional neasures are not needed to protect such
ar eas.

138. Ecol ogi cal Value of Uplands for Nesting or Denning of

Aquatic or Wetl and Dependent Listed Aninmal Species. An applicant

must provi de reasonabl e assurance that the construction,
alteration, and use of a proposed systemw || not adversely

i npact the ecol ogical value of uplands to aquatic or wetland
dependent |isted animal species for enabling existing nesting or
denning by these species. The rule specifically states that
consideration for foraging or wildlife corridors will not be
requi red except as necessary for ingress and egress to a nest or
den site fromthe wetland or other surface water. Section
12.2.7(b), MSSWA. H Aguatic or wetland dependent species have
used and currently use the Project site and adj acent marshl ands
for nesting and feeding. This criterion is applicable in part,
and mai ntaining these natural corridors wll enhance Hi nes
mtigation of these and other inpacts.

139. Significant Hi storical and Archaeol ogi cal Resources.

The Division of Hi storical Resources has determ ned that the
upl and and wetl and portion of the Project will not adversely

affect historic or archaeol ogical resources. Hones wll submt a
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Phase Il survey to the Division of Hi storical Resources to
determ ne whether sites located in future phases are significant.
Hnes will be required to denonstrate that there will be no
adverse effects to historic and archeol ogi cal resources for any
future phases prior to obtaining an ERP permt for those phases.
Wth trained personnel on site to nonitor the excavation at
8SJ3474, 8SJ3473, and 8SJ3472, the chance a val uabl e asset woul d
be inadvertently destroyed is mnimzed. Consequently,
reasonabl e assurances have been provided that this criterion has
been satisfied.

140. Future Activities. An Applicant nust provide

reasonabl e assurances that the followi ng activities wll not
result in water quality violations or adverse inpacts to the
functions of wetlands or other surface waters; future phases; and
activities that are regul ated under ERP rules and are very
closely linked or causally related. Reasonably expected future
phases and rel ated activities have been descri bed and eval uat ed.
There is sufficient useable | and on the Marshall Creek DR
property to provide for water quality treatnment and mtigation
for anticipated wetland inpacts. Prior to any construction in

t hose other areas, Hines nmust obtain a permt, which will require
that water quality standards be net and that inpacts to wetland
functions be elimnated, reduced, and mtigated as required by

| aw. Consequently, this criterion is satisfied.
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141. Cumul ative Inpacts. An Applicant nmust provide

reasonabl e assurances that the proposed system when consi dered
in conjunction with past, present and future activities in the
sanme drainage basin, will not result in unacceptable cumulative
i npacts to water quality or wetland functions. Section 12.2.8.,
et. seq., MSSWA. H  For purposes of this analysis, the Project
is in the Tolomato River basin. The water quality aspect of this
requi renent is nmet because the systemw || cause a net
i nprovenent in water quality in the receiving waters. The
wetland mtigation plan offered for the Project ensures that
there will be no unacceptabl e cunul ative inpact because (1) the
mtigation plan off-sets the adverse inpacts of the Project;
(2) the mtigations are to be undertaken on the Project site; and
(3) the mtigations are to be undertaken within the sanme drai nage
basi n.

142. Mtigation. 1In order to off-set adverse functions to
wet | and functions and values, mtigation nay be required.
Section 12.3, MSSWA. . H Hines initially provided mtigation of
12.62 acres of direct wetland inpact with the elimnation of the
i npacts on golf hole No. 6, the need for the original anount of
mtigation is not necessary;® however, the plan calls for the
followng mtigation: 11.34 acres wetland creation; 0.16 acre
restoration; 3.18 acres enhancenent; 38.06 acres upl and
preservation; and 102. 73 acres wetland preservation. The ratios

of inpact to mtigation are greater than those established by
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Section 12.3.2., MSSWA.H, and may be adjusted to reflect
construction of golf hole No. 6 in accord with one of the
alternative plans. The mtigation off-sets the direct and
secondary inpacts associated with the Project, and therefore this
criterion is satisfied.

143. If H nes conplies with the nodifications herein, al
of the applicable criteria set forth in Section 10.2.2., MSSN
A.H , are net, and H nes has denonstrated reasonabl e assurance
that the Systemw Il not adversely inpact the value of functions
provided to fish and wildlife and |isted species by wetl ands and
other surface waters as described in Section 12.2.2 et seq., MSSW
A H.

144. Likew se, conpliance with the criteria set forth in
Section 10.2.2, MSSWA H., discussed above constitutes reasonabl e
assurance that the conditions discussed herein after have been
met .

145. Rule 40C-4.301(1)(e), Florida Adm nistrative Code, and
Section 9.1.1(e), MSSWA. H., which require that construction and
operation of a systemw Il not likely adversely affect the
quality standards set forth in Chapters 62-3, 62-4, 62-302,

62- 520, 62-522 and 62-550, including any antidegradation
provi sions of Rules 62-4.242(1)(a) and (b), 62-4.242(2) and (3),
and 62-302.300., Florida Adm nistrative Code, and not violate any

speci al standards for OFWand Qutstandi ng National Resource
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Waters as set forth in Rule 62-4.242(2) and (3), Florida
Adm ni strati ve Code.

146. Rule 40C-4.301(1)(i), Florida Adm nistrative Code, and
Section 9.1.1(f), MSSWA. H., require that construction and
operation of a systemw || not cause adverse secondary inpacts to
t he water resource.

147. Rule 40C-4.301(1)(j), Florida Adm nistrative Code,
requi res that construction and operation of the systemw | be
conducted by an entity with the financial, |egal, and
adm ni strative capability of ensuring that the activity will be
unt aken in accordance with the terns and conditions of the
permt.

148. Rule 40C-4.301(1)(K), Florida Adm nistrative Code, and
Section 9-1.1(k), MSSWA. H., require that construction and
operation of a systemw Il conply with any applicable speci al
basin or geographic area criteria established in Chapter 40C 41,
Fl orida Adm nistrative Code, although this condition is not
appl i cabl e under any circunstance because no special basin or
geographic criteria have been adopted for systens located in this
part of St Johns County.

149. Rule 40C-4.302(1)(a)-(d), Florida Adm nistrative Code,
and Section 10.1.1(a)-(d) MSSWA.H., require that construction
and operation of a systemwhich is |located in, on, or over
wet | ands or other surface waters will not be contrary to the

public interest as determ ned by bal ancing the seven public
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interest criteria discussed in the Conclusions of Law in the
above paragraph.

150. Rule 40C-4.302(1)(b), Florida Adm nistrative Code, and
Section 10.1.1(d), MSSWA H., require that construction and
operation of systens which constitute vertical seawalls in
estuaries or lagoons, wll conmply with the additional criteria
provided in Section 12.2.6, MSSWA. H The Project plans do not
i nclude such vertical seawalls and therefore the additional
criteria do not apply.

151. As set forth in the Conclusions of Law in the above
par agraph, the Systemconplies with the criteria contained in
Section 10.2.2, MSSWA.H , and therefore reasonabl e assurances
have been provided for these conditions.

152. Rule 40C-4.301(1)(g), Florida Adm nistrative Code, and
Section 9-1.1(g), MSSWA. H., require that construction and
operation of a systemw Il not adversely inpact the maintenance
of surface or ground water levels or surface flows established in
Chapter 40C-8, Florida Adm nistrative Code. This condition is
not applicabl e because no surface or ground water |evels or
surface water flows have been established in the vicinity of the
Proj ect.

153. Rule 40C-4.301(1)(h), Florida Adm nistrative Code, and
Section 9.1.1(h), MSSWA. H., require that construction and
operation of a systemw || not cause adverse inpacts to a work of

the District established pursuant to Section 376.086, Florida
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Statutes. This condition is not applicable because no work of
the District has been established in the vicinity of the Project.
154. Rule 40C-4.301(1)(1), Florida Adm nistrative Code,

(Section 9.1.1(i), MSSWA.H ), require that construction and
operation of a systemw || be capable, based on generally
accepted engi neering and scientific principles, of being
performed and of functioning as proposed. Hines and the District
presented unrebutted testinony that the plans provide for access
for mai ntenance and that the System can be nmaintai ned as
designed. Consequently, this criterion is satisfied.

155. Rule 40C-4.301(2), Florida Adm nistrative Code, and
Section 9.1.2, MSSWA. H., require that if the Applicant is unable
to neet water quality standards because existing anbient water
qual ity does not neet standards, the Applicant nust conply with
the requirenents set forth in Subsection 12.2.4.5 of the MSSW
Appl i cant's Handbook. As set forth in Conclusion of Law in the
above paragraph, construction and operation of the Systemwl|
not contribute to the elevated |evels of total and fecal coliform
and | owered di ssol ved oxygen levels. Indeed, water quality for
the rel evant paraneters, total and fecal coliform and dissolved
oxygen wi Il be inproved.

156. Consequently, Hines has provided reasonabl e assurance
that the construction and operation of the systemw || conply
with the conditions contained in Rules 40C 4.301 and 40C- 4. 302,

Fl ori da Adm ni strati ve Code.
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RECOVIVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law set forth herein, it is

RECOVMVENDED:

That the St. Johns River Water Managenent District enter a
final order approving the applications with the nodifications
descri bed herein.

DONE AND ENTERED this 30th day of Decenber, 1999, in

Tal | ahassee, Leon County, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 30th day of Decenber, 1999.

ENDNOTES

'/ Male bears range up to 66 square nmles and fenmales range up to
11 square mles.

2/ Two hundred feet was used because it is the shortest distance
bet ween the golf course and the closest surficial aquifer well.

3/ Wwhile the Guana River State Park is al so designated as an
Qutstanding Fl orida Water under Rule 62-302.700(9), Florida

Adm ni strative Code, the boundaries of this park do not extend
nort hwestward across the Tolomato River and north to the Marshal
Creek area. See Guana Tol omato Matanzas National Estuarine
Research Reserve Final Environnmental |npact Statenent and Fina
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Managenent Pl an (Nov. 1998) at 101 (nap of Guana River State
park), 64 Fed. Reg. 7190 (Feb. 12, 1999) (formal notice of
availability.)

4 The former Rule 62R-7, Florida Adninistrative Code, has been
renunbered as Rule 5L-1, Florida Adm nistrative Code.

°/  "Regulated Activity" is defined as: the construction,
alteration, operation, maintenance, abandonnent or renoval of a
systemregul ated pursuant to Part 1V, Chapter 373, Florida
Statutes Section 2.0(rr), MSWA H

® 11.57 acres of fill in wetlands greater than 0.5 acres in
size; 0.71 acres of clearing; and 0.34 acres of golf cart
Cr ossi ng.
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Henry Dean, Executive Director

St. Johns River Water
Managenent District

H ghway 100, West

Pal atka, Florida 32177

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within

15 days fromthe date of this recormended order. Any exceptions to
this recormended order should be filed with the agency that w |
issue the final order in this case.
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