STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

SAVE THE ST. JOHNS Rl VER,
Petiti oner,

VS. Case no 90-5247

ST. JOHNS Rl VER WATER

MANAGEMENT DI STRI CT and

DAVID A. SM TH,

Respondent s.

N N e N N N N N N N N

RECOMVENDED ORDER

Pursuant to notice, a final hearing in the above-styled matter was held on
February 11-13, 1991, in Titusville, Florida, before Joyous D. Parrish, a
designated hearing officer of the Division of Adm nistrative Hearings. The
parties were represented at the hearing as foll ows:

APPEARANCES

For Petitioner: Mary D. Hansen
1600 Cyde Morris Boul evard
Sui te 300
Dayt ona Beach, Florida 32119

For Respondent, Wayne E. Fl owers
St. Johns River and
Wat er Managenent Jennifer Burdick
District: P. O Box 1429
Pal at ka, Florida 32178-1429

For Respondent,

David A. Smth: Brain D.E Canter
HABEN, CULPEPPER, DUNBAR
& FRENCH, P. A
306 North Monroe Street.
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUES
The central issue in this case is whether the application for a surface
wat er managenent permit (permt no. 4-009-0077AM filed by the Respondent,
David A. Smith (Applicant), should be approved.
PRELI M NARY STATEMENT
Thi s case began on June 28, 1990, when the St. Johns River Water Managenent

District (District) issued its notice of intended agency action which
recomended the approval with conditions of permt NO 4-009-0077AM  That



prelimnary action was adopted by the governing board of the District at its
nmeeting conducted on July 9, 1990. The Petitioner, SAVE the St. Johns River
(Save), received the notice of intended agency action on July 3, 1990 and tinmely
filed a petition challenging the proposed permit with the District on July 16,
1990. The matter was forwarded to the Division of Admi nistrative Hearings for
formal proceedi ngs on August 21, 1990.

At the hearing, the Applicant presented the testinony of the foll ow ng
wi t nesses: Peter J. Singhofen, an expert in the design and anal ysis of
st or mnvat er nmanagenent systens; Jeffrey Elledge, director of the District's
department of resource managenent; Harold WI kening, chief engineer in the
District's departnment of resource managenent; Paul Schm dt, an expert on the
i npacts on wetlands from devel opment activities; David Smith, the owner of the
subj ect property; Carey Burch, an expert in the assessnment of inpacts on the
envi ronnent from devel opnent activities; Carol Fall, an expert in water quality
and treatnent efficiencies for stormnater managenent systens; and R Duke
Wbodson, former director of the District's departnent of resource managenent.
The deposition testinmony of Frank Denpsky, a forner officer with the Florida
Marine Patrol (identified as Smith exhibit no. 19), was received in evidence as
were the Applicant's exhibits nunbered 1 through 13 and 16 through 20.

Save presented the testinmony of the following witnesses: Leroy Wight, a
representative for Save; Edward C. Carr, Jr., a field representative enpl oyed by
the St. Johns River Water Managenent District; David T. Cox, a biologica
adm nistrator for the Florida Game and Fresh Water Fish Conm ssion, an expert in
i mol ogy and the fishery habitats of the St. Johns River; Jennifer Cope, an
expert in wetlands ecol ogy; Peter Singhofen; and David Smth. Save al so
presented the deposition testinmony of Forrest Dierberg, an expert in water
quality chem stry. Save's exhibits nunbered 1 and 2 were admitted into
evi dence.

The District presented the testinony of the follow ng wtnesses: Perry
Jenni ngs, an expert in civil engineering and the design of stornwater managenent
systens; Jennifer Cope; Caneron Dewey, an expert in environnental and water
resource engi neering; and Carol Fall. The District's exhibits nunbered 1
through 10 were admtted i nto evidence.

The District requested and official recognition has been taken of the
foll owi ng provisions: Chapters 90, 373, and 403, Florida Statutes; Chapters 40C
1, 40C 4, 40C- 41, 400-42, 17-3, 17- 4, 17-312, and 17-660, Florida
Adm ni strative Code.

The transcript of the proceedings was filed with the D vision of
Admi ni strative Hearings on March 7, 1991. The Applicant filed a notion for an
extension of the time within which to file proposed reconended orders whi ch was
subsequently granted. The Applicant and the District then tinmely filed proposed
orders whi ch have been considered in the preparation of this order. Save has
not filed a proposed recomended order. Specific rulings on the proposed
findings of fact submtted by the parties are included in the attached appendi x.



FI NDI NGS OF FACT

Based upon the prehearing stipulations of the parties, the testinony of the
wi t nesses, and the docunentary evidence received at the hearing, the follow ng
findi ngs of fact are made:

1. The Applicant is the owner of the subject property. The Applicant filed
an application for a permt to construct a stormwater nmanagenment system which
was proposed to serve a residential and golf course devel opnment to be known as
Sabal Hammocks.

2. The site of the proposed project is approximately 720 acres in size and
is located in township 24 south, sections 28, 29, 30, 32, 33, and 34, range 35
east, Brevard County, Florida. The entire project site for the Sabal Hammocks
devel opnent is located within the boundaries of the St. Johns River \Water
Managenment District. To the west of the project site is an 140 acre public park
that treats its own stormnater and rel eases pre-treated stormaater during sone
stormevents into the canals on the Sabal Hamocks site.

3. The Applicant's site is |ocated adjacent to Lake Poinsett and prior
uses of the |land have included cattle grazing and the cultivation of rye and
oats.

4. The Applicant filed his application for the stormater managenent
permt (permt NO 4-009-0077AM on Decenber 22, 1989. That application was
deened conplete by the District on June 19, 1990. The District issued a notice
of its intended action to approve the pernit application on June 28, 1990. Save
timely filed a petition challenging the proposed action

5. By lawthe District is the appropriate agency charged with the
responsibility of reviewi ng applications for stornwater managenent permts
wi thin the subject area.

6. Save is an association of individual persons and representatives from
groups who utilize the waters of Lake Poinsett and its surroundi ng areas for
recreational and busi ness purposes.

7. The receiving waters for stormmater discharge fromthe proposed Saba
Hanmmocks devel opment will be Lake Poinsett. That water body is classified as
Class Il waters.

8. Currently, a dike systemexists along the southern boundary of the
subj ect property. That dike system separates the internal grazing |ands of the
parcel fromthe | ower marsh and fl ooded areas external to the dike. A series of
ditches cross the parcel to drain the interior areas. Two agricultura
di scharge punps are currently in use at the site. The operation of those punps
has been aut horized pursuant to a consent order approved by the District's
governi ng board on Decenmber 13, 1990.

9. The di ke systemon the subject site has been in place since the 1970s.
The original construction specifications of the di ke are unknown.

10. Sonetime in the 1980s, several openings or breaches were cut in the
di ke system Those breaches were opened pursuant to permts issued by the
District and the Departnent of Environnental Regulation (DER) . The breaches
were cut to a sufficient wdth and depth to allow boats to navigate through to
interior areas of the subject property during those tines when the water |evels



out side the di ke would all ow such entrance. The breaches were not cut to ground
| evel and the original dike remained intact and unconpromn sed by the breaches.
That is, the dike has not failed to i npede water novenent and the integrity of

t he di ke was not weakened by the breaches. The original outline, dinmension of
the di ke, remained visible despite the breaches.

11. In 1986, the Applicant requested perm ssion fromthe District staff in
order to close or restore the dike breaches. At that time, the District staff
advised David Smith that a permt would not be required to restore the dike
since such inprovenents woul d be consi dered a mai nt enance exenption

12. Subsequently, and in reliance upon the representati ons nade by the
District's director,, the Applicant closed the breaches and restored the
continuity of the di ke system of the subject property.

13. The Applicant's work to close the breaches was perfornmed in an open
manner, woul d have been visible to persons using the adjacent nmarsh or water
areas for recreational purposes, and was conpleted at | east one year prior to
the application being filed in this case.

14. Neither the District nor DER has asserted that the work to conplete
the original dike in the 1970s, nor the breaches conpleted in the 1980s, nor the
restoration of the breaches in 1986 was performed in violation of |law  Further
the District had know edge of the subject activities.

15. Save contends that the restoration of the dike systemwas contrary to
law and that it was not afforded a point of entry to contest the closure of the
breaches. Additionally, Save infers that the original construction of the dike
systemin the early 1970s was w thout authorization fromauthorities. Save's
contention is that the prior condition of the property, ie. the parcel wth
breached openi ngs, nust be considered the correct pre- devel opnent condition of
t he | and.

16. The District, however, considered the pre- devel opment condition of
the parcel to be that of a diked inpoundnent separated from Lake Poinsett. The
same assunption was made regardi ng the punping of water fromthe area encl osed
by the dike via an existing 36 inch punp which discharges to Bass Lake (and then
to Lake Poinsett) and an existing 12 inch punp that discharges into the marsh
areas adjacent to the property (between it and Lake Poinsett). The District's
consi deration of the site and the application at issue was based upon the actua
condition of the land as it existed at the time this application was filed.

17. The pre-devel opnent peak rate and vol unme of discharge fromthe site
was cal cul at ed based upon the maxi num di scharge capacity of the two existing
punps (descri bed above). Accordingly, the maxi num pre-devel opnent rate of
di scharge fromthe two existing punps is in the range of 90-107 cubic feet per
second. The pre-devel opment vol une of discharge, based upon actual punp records,
was cal cul ated as 710 acre-feet for a 25 year, 96 hour storm event.

18. The total areas enconpassed by the Applicant's proposal are the 720
acre site where the golf course and residential honmes will be | ocated together
with 140 acres from an adjacent public park. The runoff entering the stormater
systemfromthat public park will have already been treated in its own
st or nwat er nmanagenment system



19. The Applicant's proposed stormmvater systemw || consist of a series of
| akes and interconnected swales. This wet detention systemw || capture the
runof f and direct its flow through the series of swales and | akes via cul verts.
The waters will nove laterally fromthe northwestern portion of the parcel to
she sout heastern end of the site. Fromthe final collecting pond, she waters
wi |l be punped to Bass Lake and ultimately flow to Lake Poinsett.

20. Wt detention systens generally provide greater pollutant treatnent
efficiencies than other types of stormwater treatnent systens. The mai ntenance
associ ated with these systens is also considered | ess intensive than other types
of treatnment systens.

21. The wet detention system proposed for Sabal Hammobcks acconpli shes
three objectives related to the flow of stormmvater. The first objective, the
collection of the. stormnater, requires the creation of several |akes or pools
into which water is directed and accunul ates. The size and di nension of the
| akes will allow the volunme of accunul ated water to be sufficient to allow
stormvater treatnent. The capacity of the lakes will also provide for a
sufficient volume to give adequate flood protection during rainfall events and
storns.

22. The second objective, the treatnment of the stormmater, requires the
creation of a littoral zone within the system The littoral zone, an area of
rooted aquatic plants within the | akes or ponds, provide for the natural renoval
of nutrients flowng into the system The plants serve as a filtering system
wher eby sone nutrients are processed.

23. The proposed littoral zone in this project constitutes approxi mately
37 percent of the detention systemsurface area and therefore exceeds District
size requirenments. The depth of the treatnent volume for the proposed system
wi Il not exceed 18 inches.

24. A third objective acconplished by the creation of the series of |akes
is the provision for an area where pollutants flowing into the detention system
may settle and through sedinentation be renmoved fromthe water noving through
t he system

25. The average residence tinme estimated for runoff entering the Saba
Hammocks detention systemis 48 days. The permanent pool volune wll,
therefore, be sufficient to assure the proposed project exceeds the District's
requirenents related to residence tine.

26. The design and vol ume of the Sabal Hammobcks systemwi |l al so exceed
the District's requirenents related to the dynam ¢ pool volunes. In this case
t he Sabal Hammocks systemwi || provide for approximately 65 acre-feet of runoff.
Thus, the proposed systemw || adequately control and detain the first 1 inch of
runoff fromthe site.

27. The length to width ratio for the proposed | akes, 18:1, exceeds the
District's mninumcriteria (2:1).

28. The final l|ake or pond into which the stormwater will floww |l be 17
acres and will have 15 acres of planted wetland vegetation. Before waters wll
be rel eased into Bass Lake, the site's runoff will pass through 3100 |inear feet
of this final |ake before being discharged.



29. The proposed project will elimnate the two agricul tural punps and
repl ace themw th one punp station. That station will contain four punps with a
total punping capacity of 96 cubic feet per second.

30. Under anticipated peak tines, the rate of discharge fromthe proposed
single station is estimated to be |l ess than the cal cul ated peak pre-devel opnment
rate of discharge (90-107 c.f.s.).

31. The estimated peak volunme of discharge will also be | ower than the
pre-devel opment di scharge volunmes for the conparable stormevents.

32. The proposed punp station is designed to be operated on electrica
power but will have a backup diesel generator to serve in the event of the
interruption of electrical service.

33. Additionally, the punps within the station will be controlled by a
switching device that will activate the punp(s) only at designated tinmes. It is
unlikely that all four punps will activate during norrmal rainfall events.

34. The Applicant intends to relinquish maintenance responsibilities for
the stormnvater systemincluding the punp station to Brevard County, Fl orida.

35. Finished floor elevations for all residential structures to be built
wi thin the Sabal Hammocks devel opment will be at a mininumof 18.2 nmean sea
level. This level is above that for a 100 year flood. The floor elevations
will be at |east one foot above the 100 year flood el evation even in the event
of the di ke or punp failure or both.

36. Finished road elevations for the project will be set at 17.5 feet nean
sea level. This elevation neets or exceeds the County's requirenents regardi ng
the construction of roadways.

37. It is estimated that the Sabal Hammobcks systemw || retain at |east 26
percent of all stormevents on site. |If the |ake systemis utilized to irrigate
the golf course the proposed systemcould retain 45 percent of all stormevents
on site.

38. O the 31.27 acres of wetlands within the proposed site, only 4.73
acres of wetlands will be disturbed by the construction of this project. Sone
of the wetlands are isolated and presently provide m ninmal benefits to off-site
aquatic and wetl and dependent speci es.

39. No threatened or endangered species are currently utilizing the
i sol ated wet| ands.

40. The areas of wetlands which are productive and which will be disturbed
by the devel opnment will be replaced by new wetl ands to be created adjacent to
their current location at a | ower elevation. The new wetl ands shoul d provide
i nproved wetl and function since those areas will be planted with a greater
diversity of wetland plant speci es.

41. Additionally, other wetland areas will be enhanced by the renoval of
i nvader species and increased hydroperiod in the area.



42. The integrated pesticide managenent plan for the proposed project wll
be sufficient with the additional condition chat use of Othene, Subdue, and
Tersan LSR will be authorized when approved insecticides or fungicides have not
been effective.

43. In this case, the estimates regarding the water quality for the
proposed project were based upon data fromstudies of nultifam |y residential
projects. Data fromsingle famly/ golf course devel opments was not avail abl e.
Theref ore, based upon the data used, the projected runoff concentrations for
this project should over estimate pollutants and are nore challenging to the
treatment systemthan what is reasonably expected to occur

44. In this regard, the overall treatnment efficiencies are estimated to be
good for all of the parameters of concern with the exception of nitrogen. The
projected increase in nitrogen, however, will not adversely inpact the receiving
wat er body.

45. The projected average concentration for each constituent which may be
di scharged is less than the state standard with the exceptions of cadm um and
zinc. In this regard, the District's proposed conditions (set forth in the
District's exhibits 4 and 9) adequately offset the potential for a violation of
state water quality standards. Mre specifically, the use of copper-based
al gaeci des in the stormnater managenent system shoul d be prohibited; the use of
gal vani zed nmetal culverts in the stormwater managenent system or as driveway
cul verts, should be prohibited; and the use of organic fertilizers or soi
anendments derived from rmunici pal sludge on the golf course should be
prohi bited. Additionally, a water quality nmonitoring plan should be inplenmented
by the Applicant. The nonitoring plan nmandates the collection of water sanples
fromareas in order to adequately nonitor the overall effectiveness of the
treatnment facility.

46. The source of cadmiumis not be expected to be as great as projected
since the nost common source for such discharge is autonmobiles. It is unlikely
that the golf course use will generate the volunme of discharge associated with
aut onobil e use that the multifam |y data presuned.

47. The projected quality of the discharges fromthis project should be
simlar to the anbient water quality in Lake Poinsett. 1In fact, the post-
devel opnent pol lutant | oading rates should be better than the pre-devel opnent
pol | utant | oadi ng rates.

48. The di scharge fromthe proposed Sabal Hanmmocks project will not cause
or contribute to a violation of state water quality standards in Lake Poinsett
nor will the groundwater discharges violate applicable state groundwater quality
st andar ds.

49. The fl oodways and fl oodpl ains, and the levels of flood flows or
vel ocities of adjacent water courses will not be altered by the proposed project
SO0 as to adversely inmpact the off- site storage and conveyance capabilities of
the water resource

50. The proposed project will not result in the flow of adjacent water
courses to be decreased to cause adverse inpacts.

51. The proposed project will not cause hydrol ogically-rel ated
environnental functions to be adversely inpacted



52. The proposed project will not endanger life, health, or property.

53. The proposed project will not adversely affect natural resources, fish
and wildlife.

54. The proposed project is consistent with the overall objectives of the
District.

CONCLUSI ONS OF LAW

55. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of these proceedings.

56. The pernmitting criteria set forth in Chapters 40C 4, 40C 41 and 40C
42, Florida Admi nistrative Code, are applicable to the Applicant's proposed
project, Sabal Hammocks.

57. By stipulation of the parties, the Applicant has
met the criteria outlined in Rule 40C-4.301(1)(a) 1, 2, 5, 6, 7, 8 and 11 and
Rul e 40C-4.301(2)(a) 4 and 5, Florida Adm nistrative Code. Pertinent to this
case are the follow ng additional provisions of Rule 40C 4.301, Florida
Adm ni strative Code:

(1)(a) To obtain a general or individua
permt for operation, maintenance, renoval or
abandonnent of a systemor to obtain a
conceptual approval permt, each applicant
must gi ve reasonabl e assurance that such
activity will not:

* * %

3. Endanger life, health, or

4. Be inconsistent with the naintenance
of mninmumflows and | evel s established
pursuant to Section 373.042, Florida
St at ut es;

* * %

9. Cause adverse inpacts to the quality
of receiving waters;

10. Adversely affect natural resources,
fish and wildlife;

* * %

12. Increase the potential for damages to
off-site property or the public caused by:
A. Fl oodpl ai n devel opnent, encroachnent

or other alteration;

B. Retardance, acceleration
di spl acenent or diversion of surface water;

C. Reduction of natural water storage

ar eas;
D. Facility failure;
13. Increase the potential for flood

damages to residences, public buildings, or
proposed and existing streets and roadways;
or

14. O herw se be inconsistent with the
overal | objectives of the District.



(b) Because a proposed systemmay result in
both beneficial and harnful effects in terns
of various individual objectives, in
det erm ni ng whet her the applicant has
provi ded evi dence of reasonabl e assurance of
conpliance with Rule 40C-4.301(1)(a), F. A C
the District may consider a bal anci ng of
specific effects to show the systemis not
i nconsistent with the overall objectives of
the District.

(2)(a) To obtain a general or individua
permt for construction, alteration
operation, or maintenance of a systemor to
obtain a conceptual approval permt, each
appl i cant must give reasonabl e assurance that
such activity neets the followi ng standards:

1. Adverse water quantity inpacts will not
be caused to receiving waters and adj acent
| ands;

2. Surface and ground water |evels and
surface water flowwill not be adversely
af f ect ed,;

3. Existing surface water storage and
conveyance capabilities will not be adversely
af f ect ed,;

* * %

6. Hydrologically-related environnmenta
functions will not be adversely affected;

7. Oherwi se not be harnful to the water
resources of the District.

(b) If the applicant has provi ded reasonabl e
assurance that the design criteria specified
in Applicant's Handbook Part Il "Criteria for
Eval uati on" adopted by reference in Rule 40C
4.091(1), F.A C, have been net, then it is
presuned that the standards contained in
subsection (2)(a) above have been sati sfied.

58. Rule 40C-4.091, Florida Adm nistrative Code, adopted by reference the
District's "Applicant's Handbook: Managenent and Storage of Surface Waters"
(Handbook) to outline procedures by which an applicant may provi de reasonabl e
assurance that a proposed systemw ||l not harmthe water resources of the
District. The Handbook sets forth the follow ng design criteria which, if net,
pursuant to Rule 40C 4.301(2)(b), Florida Adm nistrative Code, create a
presunption that the proposed systemw || provide such reasonabl e assurance.

Par agraph 10.2.1 of the Handbook provi des:

It is presuned that a system neets the
standards listed in Subsection 10.1.2 if the
system neets the following criteria:

(a) The post-devel opnent peak rate of
di scharge must not exceed the pre-
devel opnent peak rate of discharge for
the stormevent as prescribed in Section
10. 3.



59.

60.

(b) The post-devel opnent vol unme of direct
runof f nust not exceed the
devel opnent vol unme of direct runoff for
systens as prescribed in Subsections
10.4.2 and 10.4.3.

(c) Floodways and fl oodpl ai ns, and |evel s of
flood flows or velocities of adjacent
streans, inmpoundnents or ot her
wat er cour ses nust not be altered so as
to adversely inpact the off-site storage
and conveyance capabilities of the water
resource (see Section 10.5).

(d) Flows of adjacent streans, inmpoundnents
or other watercourses nust not be
decreased so as to cause adverse inpacts
(see Section 10.6).

(e) Hydrologically related environnenta
functions and water quality must not be
adversely inpacted (see Section 10.7).

Rul e 40C-41.063, Florida Adm nistrati ve Code,

(1) Wthin the Upper St. Johns River
Hydrol ogic Basin the following criteria are
establ i shed:

(a) Storm Frequency--For purposes of
design and eval uati on of system perfornance,
both the 10 year and the 25 year design storm
frequenci es nmust be net.

(b) Runoff Vol une--For design purposes,
t hose systens utilizing punped discharge, the
total post-devel opnent di scharge runoff
vol umes shall not exceed pre-devel oprent
di scharge runoff volunmes for the four-day
peri od beginning the third day of the four-
day design storm event.

(c) Interbasin D version --

1. A systemmay not result in an increase
in the amobunt of water being diverted from
the Upper St. Johns River Hydrol ogi ¢ Basin
into coastal receiving waters.

2. It is an objective of the District to,
where practical, curtail diversions of water
fromthe Upper St. Johns River Hydrol ogic
Basin into coastal receiving waters.

Rul e 40C-42.061, Florida Adm nistrati ve Code,

(1) Whenever the construction of a new
stormvat er di scharge facility requires that a
managenment and storage of surface water
permt or works of the District permt be
secured pursuant to Chapter 40C 4, 40C- 40, or
40C-6, Florida Adm nistrative Code, the
stormvat er di scharge requirements established
in this Chapter shall be reviewed as part of
those pernmit applications. A separate permt

provi des,

provi des,

in part:

in part:



61.

62.

application under this Chapter shall not be
required. |If the applicant requests a
separate stormiater permt, the applicant
must notify the District of any other
District permts, exenptions, or
certifications which have or will be
requested for the project.

(2) When a permit is required pursuant to
this Chapter and an individual permt is
requi red pursuant to Chapter 40C-4 for the
same system the tine frames of Chapter 40C 4
shall apply to issuance of a permt under
Rul e 40C-42.035, F. A C

(3) The permt requirenments of the
Department of Environmental Regul ation or
ot her applicable rules, rather than those of
this Chapter, shall apply to discharges which
are a conbi nati on of stormater and
i ndustrial or donestic wastewater or which
are ot herw se contam nated by non-stor mnat er
sour ces unl ess:

(a) The stormnater discharge facility is
capabl e of providing treatnment of the non-
stormvat er conmponent sufficient to neet state
wat er quality standards; and

(b) The applicant receives witten
approval fromthe Departnment of Environmenta
Regul ation that the permt requirenents of
this Chapter apply.

(4) Applications for conceptual agency
revi ew of stormwater managenent systens, as
required by Section 380.06, F.S., will be
reviewed in accord with the procedure used by
the District to review conceptual approval
permt applications pursuant to Rule 40C
4.041(2) , F.A C

Rul e 40C-42.027, Florida Adm ni strati ve Code,

(1) The District considers the foll ow ng
entities to be acceptable for neeting the
requi renents necessary to ensure that a
stormvat er di scharge facility will be
operated and mai ntained in conpliance with
the requirenents of this Chapter and ot her
District regulations in Chapter 40C-4 or 40C
40:

(a) Local governmental units including
counties or nunicipalities, or Minicipa
Service Taxing Units.

Rul e 40C-42.041, Florida Adm nistrati ve Code,

(1) Any person intending to construct a
new st ormvat er di scharge facility, except as
exenpted pursuant to Rul e 40C-42.031, Florida
Adm ni strative Code, or as noted in Rule 40C

provi des,

provi des,

in part:

in part:



42.035, or as Permitted in Rule 40C 42. 035,
or as noted in Rule 40C 42.061, Florida
Admi ni strative Code, shall apply to the
District for an individual permt, using
forns Provided by the District, prior to
commencenent of construction of the
stormvat er di scharge facility.

(2) Construction of a new stormater
di scharge facility shall not be undertaken
wi thout a valid individual Permt as required
Pursuant to this section.

* * %

(4) An individual permt may be issued to
t he applicant, upon such conditions as the
District may direct, only if the applicant
affirmatively provides the District with
reasonabl e assurance based on pl ans, test
results and other information, that the
construction, expansion, nodification,
operation, or activity of the stormater
di scharge facility will not discharge, emt,
or cause pollution in contravention of
District standards, rules or regul ations,

i ncluding Chapter 17-3, F. A C

(5) A showing by the applicant that the
facility design will provide treatnment
equivalent to either retention, or detention
with filtration, as described in this
Chapter, of the runoff fromthe first one
inch of rainfall; or, as an option for
projects or project subunits which consist of
| ess than 80% i npervi ous surface with
drai nage areas |less than 100 acres the first
one-hal f inch of runoff, shall be presumed to
provi de reasonabl e assurance pursuant to
subsection (4) above, Provided that adequate
provi si ons have been nmade for operation and
mai nt enance of the Proposed facility.

However, facilities which directly discharge
to dass I, Cass Il or Qutstanding Florida
Waters shall provide additional treatnent as
specified in Rule 40C 42.025(10).

(6) In otherw se determ ni ng whet her
reasonabl e assurance has been Provided, the
district shall, where appropriate, consider:

(a) Whether best managenent practices are
Proposed, such as those described in "A
Manual of Reference Managenent Practices for
Urban Activities (July, 1978)," "A Manual of
Ref erence Managenent Practices for
Construction Activities (Decenber, 1977)," "A
Manual of Reference Managenent Practices for
Agricultural Activities (Novenber, 1978),"
"Silviculture Best Managenent Practices
Manual (1979) ," "Stormwater Managenent Manual
(Cct ober, 1981) ," or best managenent
Practices described in nanual s adopted by the



63.

Envi ronnental Regul ati on Conm ssi on pur suant
to Rule 17-25.050, F. A C., or other
appropriate best nmanagenment practices. The
manual s |isted above by nane are adopted and
made a part of this rule by reference.
Copi es of these docunents may be obtai ned by
witing the District and nmay be inspected at
all District offices;

(b) The public interest served by the
di scharge

(c) The Probable efficacy and costs of
alternative controls;

(d) Whether the Proposed water quality
benefits are reasonably related to the costs
of the controls; and

(e) Whether reasonabl e Provisions have
been nmade for the operation and mai nt enance
of the Proposed facility.

Section 403.813(2)(g), Florida Statutes, Provides:

(2) No permit under this chapter, chapter
373, chapter 61-691, Laws of Florida, or
chapter 25214 or chapter 25270, Laws of
Fl orida, 1949, shall be required for
activities associated with the foll ow ng
types of Projects; however, nothing in this
subsection relieves an applicant from any
requi renent to obtain perm ssion to use or
occupy | ands owned by the Board of Trustees
of the Internal |nprovenent Trust Fund or any
wat er managenent district in its governnenta
or proprietary capacity or from conplying
wi th applicable local pollution control
prograns aut horized under this chapter or
ot her requirements of county and nuni ci pa
gover nnent s:

* * %

(g) The mai ntenance of existing insect
control structures, dikes, and irrigation and
drai nage ditches, provided that spoi
material is deposited on a Self-contained,
upl and spoil site which will prevent the
escape of the spoil material into waters of
the state. In the case of insect control
structures, if the cost of using a self-
cont ai ned upl and spoil site is so excessive,
as determned by the Departnment of Health and
Rehabilitative Services, Pursuant to s
403.088(1), that it will inhibit proposed
i nsect control, then existing spoil sites or
di kes may be used, upon notification to the
department. |In the case of insect control
where upl and spoil sites are not used
pursuant to this exenption, turbidity control
devi ces shall be used to confine the spoi
mat eri al discharge to that area Previously



di sturbed when the receiving body of water is
used as a potable water supply, is designated
as shellfish harvesting waters, or functions
as a habitat for comercially or
recreationally inportant shellfish or
finfish. 1In all cases, no nore dredging is
to be performed than is necessary to restore
the dike or irrigation or drainage ditch to
its original design specifications.

64. Pursuant to Sections 120.52(12)(b) and 120.57, Florida Statutes, it
i s concluded that Save has established it has standing in these proceedings. It
is further concluded that Save has note established the remaining substantive
all egations of its petition. Mre specifically, Save has not established that
the di ke systemcurrently in existence was constructed or inproved contrary to
law. Save was afforded a point of entry in these proceedings to challenge both
the permt currently under review and to establish why the District erred in
all owi ng the pre-devel opnment condition of the property (as an unbreached di ke)
to determine to whether this project should be permtted. Save has contended
that the pre-devel opment condition of the property should nore properly be
consi dered as an undi ked parcel or a diked parcel with twelve breaches. The
Applicant and the District have asserted that the actual condition of the
property, that of a diked parcel, nust be considered as the pre-devel opnment
condition. The District and Applicant have explicated prior actions of the
parties and have denonstrated why prior activities to construct and inprove the
di ke system have been correct. Save has not presented its own evidence to the
contrary nor rebutted the conpetent evidence presented by the District and the
Applicant. Consequently, Save's challenge to the proposed permt nust fail

65. The Applicant still bears the burden of proof, to establish
affirmatively, by a preponderance of the evidence that it is entitled to the
requested pernmt. This Applicant has net that burden

66. As to each of the engineering, water quality, and environnenta
criteria applicable as outlined above, the Applicant has established and has
provi ded reasonabl e assurance, that the construction, operation, and mai ntenance
of the proposed project will not adversely affect the water quality standards in
waters of the state

67. Additionally, the Applicant has established that the proposed project
will not, on balance, adversely affect the wetlands onsite and has shown that
the wetl and functions will be enhanced by the wetlands to be created on the
subject site. It is anticipated that the wetland to be created will function
nore effectively than those areas to be disrupted.

68. The conditions proposed by the District, as set forth in District
exhi bits nunbered 4, 8, and 9, are intended to assure all aspects of the
proposed project function as proposed by its design



RECOMVENDATI ON
Based upon the foregoing, it is
RECOMVENDED:
That the governing board of the St. Johns River Water Managenent District
enter a final order approving the application for permt nunber 4-009-0077AM
with the conditions outlined within the District's exhibits nunbered 4, 8, and 9

and as previously stated in the notice of intent.

DONE and ENTERED this 2 day of July, 1991, in Tall ahassee, Leon County,
Fl ori da.

Joyous D. Parrish

Hearing Oficer

Di vi sion of Admi nistrative
Hear i ngs

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32301
(904) 488- 9675

Filed with the derk of the
Di vi sion of Administrative
Hearings this 2 day of

July, 1991.

APPENDI X TO CASE NO. 90-5247
RULI NGS ON THE PROPCSED FI NDI NGS OF FACT SUBM TTED BY THE APPLI CANT:

Par agraphs 1 through 3 are accept ed.

Paragraph 4 is rejected as irrel evant.

Par agraphs 5 and 6 are accepted.

The first sentence of paragraph 7 is accepted the remainder is rejected as
irrelevant.

Par agraph 8 is accepted.

Par agraphs 9 through 11 are accepted.

Paragraph 12 is rejected as irrel evant.

Par agraphs 13 through 21 are accepted.

. Paragraph 22 is rejected as irrel evant.

10. Paragraphs 23 through 25 are accepted.

11. The last two sentences of paragraph 26 are accepted, the remai nder is
rejected as irrel evant.

12. Paragraph 27 is accepted.

13. Paragraph 28 is rejected as comment, irrelevant, or unnecessary to the
resolution of the issues of this case.

14. Paragraph 29 is accepted.

15. Paragraph 30 is rejected as irrel evant.

16. Paragraph 31 is rejected as argunentative.

17. Paragraphs 32 and 33 are accepted.

18. Wth regard to paragraph 34 it is accepted that conpensating storage was
not required. O herw se, unnecessary, irrelevant, or coment.

CoNonTTRwONE



19. Wth regard to paragraph 35, it is accepted the proposed system neets the
first 1 inch of runoff requirenent otherw se, unnecessary or irrelevant or
comrent .

20. Paragraph 36 is accepted.

21. Paragraphs 37 through 41 are rejected as irrelevant, argunentative or
comrent .

22. Paragraphs 42 and 43 are accepted.

23. Wth the deletion of the |ast sentence which is irrel evant, paragraph 44 is

accept ed.

24. Paragraphs 44 through 49 are accept ed.

25. The second sentence of paragraph 50 is accepted, the remai nder of the
paragraph is rejected as irrelevant or contrary to the weight of the evidence.

26. The first sentence of paragraph 51 is accepted, the remainder is rejected
as irrelevant or contrary to the wei ght of the evidence.

27. Paragraphs 52 through 56 are rejected as irrelevant, comrent, or recitation
of testinony.

28. Paragraph 57 is accepted.

29. Paragraph 58 is accepted.

30. Paragraphs 59 and 60 are rejected as irrelevant, coment, or argunentative.
31. Paragraphs 61 and 62 are accepted.

32. The first sentence of Paragraph 63 is accepted. The remainder of the

Paragraph is rejected as contrary to the weight of the evidence. The proposed
project will benefit the wetland areas in an unquanitifiable nmeasure due to the
enhancenents to prior wetlands and the creation of new wetl ands.
33. The first sentence of paragraph 64 is accepted. The remainder
as contrary to the weight of the evidence

is rejected

34. Paragraph 65 is accepted.

35. Paragraph 66 is rejected as argunment or irrelevant.

36. Paragraph 67 is accepted.

37. Paragraphs 68 and 69 are accepted.

38. Paragraph 70 is rejected as irrelevant or contrary to the weight of the

evi dence.

39. Paragraphs 71 through 73 are accept ed.
40. Paragraph 74 is rejected as irrelevant or unnecessary.
41. Paragraphs 75 through 78 are rejected as argunent, irrelevant, or

unnecessary to the resolution

42. Paragraphs 79 through 82
43. Paragraph 83 is rejected
44. Paragraphs 84 and 85 are

that the Corp and DER are aware of the restoration of the di ke and that

of the issues of this case.

are accepted.

as irrelevant.

rej ected as argunment or conment.

It is accepted

nei t her

has asserted such work was performed contrary to | aw.

45. Paragraph 86 is rejected

accepted that the District advised Applicant that

as conment on the evidence or irrel evant. It is

he could restore the dike

system and that the District was apprised of the conpletion of that work.

46. Wth regard to paragraph 87, it is accepted that the restoration of the

di ke entailed filling the breaches to conformto the dike's original design
otherwi se, rejected as irrel evant.

47. Paragraphs 88 and 89 and the first sentence of Paragraph 90 are accepted.
48. The renmai nder of paragraph 90 and Paragraphs 91 through 93 are rejected as
irrelevant, argument, or comment.

49. Paragraph 94 is accepted.

RULI NGS ON THE PROPCSED FI NDI NGS OF FACT SUBM TTED BY THE DI STRI CT:

1. Paragraphs 1 through 78 is accepted.
2. Paragraph 79 is rejected as argunentati ve.
3. Paragraph 80 is accepted.



RULI NGS ON THE PROPCSED FI NDI NGS OF FACT SUBM TTED BY SAVE:

None subm tted.

COPI ES FURNI SHED:

Mary D. Hansen

1600 S. Cyde Morris Boul evard
Suite 300

Dayt ona Beach, Florida 32119

Brain D.E Canter

HABEN, CULPEPPER, DUNBAR
& FRENCH, P. A
306 North Monroe Street
Tal | ahassee, Florida 32301

Wayne Fl owers

Jenni fer Burdick

St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, Florida 32178

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS
Al parties have the right to submt witten exceptions to this Reconmended

Order. Al agencies allow each party at l|east 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt

witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order should be filed with the agency that will issue the

final order in this case.



ST. JOHNS RI VER WATER MANAGEMENT DI STRI CT

SAVE THE ST. JOHNS RI VER
Petitioners,
DOAH CASE NO. 90-5247

SJRWWD FI LE OF RECORD
NO.  90-939

V.

ST. JOHNS Rl VER WATER
MANAGEMENT DI STRI CT,

DAVID A. SM TH, Trustee,

and TRUSTCORP OF FLORIDA, N A,

Respondent s.

N N N N N N N N N N N N

FI NAL CRDER

On July 2, 1991, a hearing officer fromthe D vision of adm nistrative
hearings submitted to the Executive Director and all parties her recomended
order, a copy of which is attached as Exhibit A On July 22, 1991, Petitioner,
through its attorney subm tted exceptions to the reconmended order, a copy of
which is attached as exhibit B. One of Petitioner's nenbers also submtted
exceptions to the recomended order, however these have not been accepted and
rul ed upon for reasons set out below. The matter thereafter came before the
Coverni ng Board for final agency action.

BACKGROUND

This matter was initiated by the tinely filing of a petition for
Admi ni strative Hearing on July 16, 1990, by SAVE the St. Johns River (SAVE).
The petition sought review of the Board' s issuance of a permt to David A Smith
(applicant) for construction of a surface water managenent systemto serve a
720- acre devel opnent to be known as Sabal Hammocks. The issue in this case is
whet her the application for a surface water managenent pernit (no. 4-009-0077AM
filed by Respondent, David A. Smith (Applicant), should be approved. The
District has proposed to issue the permit with specified conditions nore
particularly described in its recommended conditions which are part of the
techni cal staff report for Application No. 4-009-0077AM July 1990. Save the
St. Johns River challenge the issuance of this permt based on an all eged
failure of the applicant to provide reasonabl e assurances as required by Chapter
40C-4, F.A C. and other applicable | awns.

RULI NGS ON PETI TI ONER SAVE THE ST. JOHNS RI VER S EXCEPTI ONS
A. Exceptions to Findings of Fact Exception No. 1:
Petitioner takes exception to finding of fact #10, specifically wherein the

hearing officer found that "the di ke has not failed to i npede water novenent,"
and that "the original dike remained intact and unconprom sed by the breaches.™



Petitioner also conplains that the hearing officer failed to specify that the

di ke under discussion was the "perineter"” dike. As grounds for these exceptions
Petitioner cites portions of the transcript which contain testinony which
conflicts with the findings made by the hearing officer

Section 120.57(1)(b)10., F. S., prohibits the Governing Board fromrejecting
or nodi fying a hearing officer's finding of fact unless, fromreview ng the
entire record, there is no conpetent, substantial evidence to support the
finding. Ferris v. Austin, 487 So2d 1163 (Fla. 5th D.C. A 1986); Nationa
I ndustries, Inc. v. Comm ssion on Human Rel ations, 527 So2d 894 (Fla. 5th D.C A
1988); Freeze vs. Department of Business Regul ation, 556 So2d 1204 (Fla. 5th
D.C. A 1990).

The Governing Board is not authorized to weigh conflicting evidence, judge
credibility of witnesses or otherwise interpret the evidence to fit its desired
ultimate conclusion. Heifetz vs. Departnment of Business Regul ation, 475 So2d
1277 (Fla. 1st D.C. A 1985). Accord, Smith vs. Department of Health and
Rehabi litative Services, 555 So2d 1254 (Fla. 3d D.C. A 1989); Howard Johnson
Co. vs. Kilpatrick, 501 So2d 59, 60 (Fla. 1st D.C A 1987).

In any given adversarial proceeding, conflicting evidence will be
presented. The duty of the hearing officer is to take all the evidence before
her, sift and weigh it, and reach a conclusion regarding what is established by
a preponderance of that evidence. Even if the factual concl usion reached
conflicts with a portion of the testinony regarding integrity of the dike, there
is other competent, substantial evidence in the record which supports the
hearing officer's finding. Failure to specify that the dike under discussion is
the perineter dike, if relevant, is harmess error. The Board rejects this
exception (T. Vol. 11, 135, 143-144).

Exception No. 2:

Petitioner takes exception to the hearing officer's failure to nmake a
finding that "the breaches in the dike allowed for marsh vegetation to devel op
| andward of the di ke affecting an unknown amount of acreage.

The testinony refers to a tenmporary condition of the property which may
have exi sted after 1983 and before 1986. This exception is in the nature of a
proposed finding of fact, rather than an exception. Petitioner did not submt
proposed findings of fact to the hearing officer and here Petitioner does not
expl ain what factual issue this would tend to show or what |egal conclusion it
woul d support. It is the hearing officer's duty to evaluate and wei gh the
evi dence presented and make definite findings of fact based on conpetent
substanti al evidence. Taking M. Cox's testinony as a whol e regardi ng the dike,
the breaches and rel ative value of fisheries habitat, she apparently concl uded
that this fact was not necessary to her decision regardi ng whether the permt
under revi ew shoul d be issued.

Further, it has | ong been this Governing Board' s policy and practice to
consi der the predevel opnment condition of a proposed project to be the condition
of the property as it existed when the District's Managenent and Storage of
Surface Waters rule was adopted for that area of the District, which in this
case was 1977. (T., Vol. 1, pp. 154, 156, 164-165). Thus the testinony
regardi ng tenporary conditions which may have existed over a snall area of the
site does not tend to prove anything relevant to whether this permt should be
i ssued or denied. Petitioner is asking the Board to re-evaluate the overal



testimony and substitute its judgment regarding credibility and wei ght of the
evi dence, for that of the hearing officer. This the Governing Board is not
aut horized to do. Heifetz, supra. Therefore, this exception is rejected.

Exception No. 3:

Petitioner takes exception to finding of fact #11, because the hearing
officer failed to specify that District staff's advice that restoring breaches
did not require a permt, had not been in witing. 1In this exception
Petitioner is attenpting to reargue the facts and have the Governi ng Board
rewei gh the evidence

The hearing officer concluded fromthe testinony that Smith asked and the
District answered whether a pernmit would be required to restore the breaches in
t he di ke.

The finding of fact, as is, is supported by the conpetent substanti al
evi dence, therefore the exception is rejected. (T., Vol. IIl, pp. 147, 148; T.
Vol . Ill, pp. 27-29).

Exception No. 4:

Petitioner takes exception to finding of fact #13, stating that it is
irrel evant and unnecessary to the conclusions of law. The Hearing O ficer heard
the testinony and found that in her judgnent this finding was necessary to
support her conclusions. Again Petitioner is seeking to have the Governing
Board rewei gh the evidence. This the Board cannot do. Heifetz, supra.
Therefore this exception is rejected.

Exception No. 5:

Petitioner takes exception to finding of fact #14 because of its
"aggregation.” This is not a proper basis for rejecting a finding of fact.
Section 120.57(1)(b)10., F.S. provides in relevant part,

" The agency may adopt the recomended order as the final order of the
agency. The agency in its final order may reject or nodify the conclusions of
law and interpretations of adm nistrative rules in the recomended order, but
may not reject or nodify the findings of fact unless the agency first determ nes
froma review of the conplete record, and states with particularity in the order
that the findings of fact were not based on conpetent substantial evidence or
that the proceedi ngs on which the findings were based did not conply with
essential requirenents of |aw "

Merely because the finding summari zes certain factual findings or
"aggregates" them does not render the finding objectionable, erroneous or not
based on conmpetent substantial evidence. Petitioner essentially seeks to have
the Governing Board substitute its wording for that of the hearing officer
This the Board cannot do, because the finding, as is, is supported by conpetent
substanti al evidence. Therefore this exception is rejected.



EXCEPTI ONS TO CONCLUSI ONS OF LAW
Exception No. 6:

Petitioner takes exception to Conclusion of Law #10, regarding the validity
of the explanation by District Staff and the Applicant concerning the
applicability of the maintenance exenption. This exception is based on the
contention that no original design specifications were provided for the District
to consider, and that the statenment regarding the applicability of the exception
was not in witing.

The mai ntenance exenption |located at Section 403.813(2)(g), Fla. Stat.
reads in rel evant part:

"(2) No permit . . . shall be required for activities associated with the
foll owi ng types of projects.

(g) The maintenance of existing insect control structures, dikes, and
irrigation and drainage ditches, provided that spoil material is deposited on a
sel f contai ned upland spoil site which will prevent the escape of spoil material
into waters of the state. . . . In all cases, no nore dredging is to be
performed than is necessary to restore the dike on irrigation or drainage ditch
to its original design specifications."

There is no requirenent that an agency provide acknow edgnment to a person
who desires to undertake some activity pursuant to an exenption. This is a
statutory exenption and requires no action by the Departnment or notification to
the Departnment or by the person intending to use the exenption

Even if the District had acknow edged this applicant's right to use the
exenption in witing, it would not have become final agency action for which a
poi nt of entry would have been available. See Saltiel v. Leon County and FDER
6 F.AL.R 6894, 6896 (Nov. 28, 1984) (mere letter stating exenption applies is
not final agency action and provides no point of entry); cf. Friends of the
Hat chi neha v. FDER, 580 So2d 267 (Fla. 1st D.C A 1991) (when agency initially
sent warning notice regarding activity, subsequent letter of exenption regarding
same activity deenmed final agency action.) Additionally, if SAVE were seeking a
point of entry to review the District's determ nation of exenption, it would be
i nproper to attenpt such in this proceeding five years after the fact.

And finally, through testinony, the District explained its position and
reasoning for finding that repair of the breaches in the di ke was an exenpt
activity. Petitioners had anple opportunity to present evidence supporting its
position. The hearing officer evaluated the evidence presented and nmade her
findings. She found that the requirenents for the maintenance exenption had
been net. There was conpetent substantial evidence to support that finding,
consequently, the applicable |aw has been correctly applied. (T., Vol. Il, pp.
138-140, 147-149; Vol . 111, pp. 25-27). Therefore this exception is rejected.

Exceptions filed by B. Dennis Auth
"SAVE" also attenpted to file Exceptions to the Recommended Order through

its "agent"” B. Dennis Auth. These exceptions, even though tinely filed, have
not been considered and rul ed upon for two reasons.



First, up to the deadline for filing exceptions (July 22, 1991) "SAVE' was
represented by counsel. No indication was given to the District that "SAVE' had
rel eased its attorney fromrepresentati on such as by her request for |eave to
wi t hdraw pursuant to Rule 221-6.007, F.A.C., or that it had authorized another
agent inits behalf. Further, M. Auth, individually, was not a party to this
proceedi ng nor was he designated by the hearing officer under Rule 28-5.1055,
F.A.C., as an O her Qualified Representative (OQR). Subsection (2)(a) of that
rule provides "that if a person is not represented by counsel or does not appear
on his own behal f, but desires to be represented by a qualified representative,

the Hearing Oficer . . . shall nake diligent inquiry of the representative
during a non-adversary proceedi ng, under oath and on the record to assure that
t he prospective representative is qualified to appear . . . and capabl e of

representing the rights and interests of the person.™

Even though M. Auth may have initiated this proceedi ng, he has never been
qualified as required by the DOAH Rule as an OQR, in this record to represent
"SAVE." After sone of the initial pleadings were filed, Ms. Hansen filed her
noti ce of appearance as counsel on behalf of "SAVE." Thus, the need, if any,
for an OQR was rendered noot at that time. Auth cannot now claimto represent
"SAVE" in this proceedi ng because he does not conply with the rel evant
requirenents, that is, he is not an individual party to this proceedi ng, not
counsel for SAVE, nor a designated OQR pursuant to Rule 28-5.1055, F.A C. (See
Section 40C-1.512, F.A C)

Second, pursuant to the District's procedural rule, exceptions to a
recomended order nust be acconpanied by a transcript if based upon facts not
found to be established by the presiding officer. Moreover, specific reference
must be made to those portions of the transcript which support the exception for
the exception to be considered. The exceptions to Recommended Order filed by
M. Auth did not conply with either of these two requirenments. (Section 40C
1.564(2), and (3), F.AC)

In his letter dated July 26, 1991, Auth clainms that the District has no
statutory authority to place requirenents on the filing of exceptions. If M.
Auth wi shes to challenge the validity of the rule, that nmust be done in another
proceedi ng on anot her day.

For the above-stated reasons, the Exceptions filed by M. Auth as "agent"
for SAVE are neither accepted for consideration nor are they rul ed upon.

CORDER

WHEREFORE, havi ng consi dered the Reconmended Order submitted by the hearing
of ficer, the Exceptions thereto filed by Petitioner, its counsel and having
further reviewed the transcript and record of this proceeding, and being
otherwi se fully advised, it is hereby

ORDERED that the Hearing O ficer's Recommended Order dated July 2, 1991,
attached hereto as Exhibit A is adopted in its entirety as the final action of
the Governing Board of the St. Johns River Water Managenent District, and it is
further

ORDERED that David A. Smith's application for a Managenent and Storage of
Surface Waters permt is hereby granted under the terns and conditions as
provi ded herein, and it is further

ORDERED that the petition of SAVE the St. Johns River, Inc., be dism ssed.



DONE AND ORDERED this 13th day of August, 1991.

ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT
8/ 13/91 SAUNDRA GRAY, Chairnan
(Dat e)

RENDERED t his 15th day of August, 1991.

NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla.R App.P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is
i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 60 days after receipt of the request for review to be of
statew de or regional significance, the Comr ssion may accept a request for
review within 30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

BRAM D. E. CANTER

HABEN, CULPEPPER, DUNBAR & FRENCH
306 N. MONRCE ST

TALLAHASSEE, FL 32301

at 4:00 a.m/p.m this 15 day of August 1991

PATRICIA C. SCHULTZ
CERTI FI ED MAI L DI STRI CT CLERK
P 847 212 171 St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, FL 32178-1429
(904) 329-4500

NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla.R App.P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is
i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 60 days after receipt of the request for review to be of
statew de or regional significance, the Comri ssion may accept a request for
review within 30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

MARY HANSENCANTER

1620 S. CLYDE MORRI S BLVD.
SUI TE 300

DAYTONA BEACH FL 32119

at 4:00 a.m/p.m this 15 day of August 1991

PATRICIA C. SCHULTZ
CERTI FI ED MAI L DI STRI CT CLERK
P 847 212 170 St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, FL 32178-1429
(904) 329-4500

NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla.R App.P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is
i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 60 days after receipt of the request for review to be of
statew de or regional significance, the Comri ssion may accept a request for
review within 30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

BRAM D. E. CANTER

HABEN, CULPEPPER, DUNBAR & FRENCH
306 N. MONRCE ST

TALLAHASSEE FL 32301

at 4:00 a.m/p.m this 15 day of August 1991

PATRICIA C. SCHULTZ
CERTI FI ED MAI L DI STRI CT CLERK
P 847 212 174 St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, FL 32178-1429
(904) 329-4500

NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla.R App.P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is
i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 60 days after receipt of the request for review to be of
statew de or regional significance, the Comri ssion may accept a request for
review within 30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

CHARLES LEE

FLORI DA AUDUBON SOCI ETY
1101 AUDUBON WAY

MAI TLAND FL 32751

at 9:00 a.m/p.m this 20 day of August 1991

PATRICIA C. SCHULTZ
CERTI FI ED MAI L DI STRI CT CLERK
P 847 212 176 St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, FL 32178-1429
(904) 329-4500

NOTI CE OF RI GHTS

1. Any substantially affected person who clainms that final action of the
District constitutes an unconstitutional taking of property wthout just
conpensati on may seek review of the action in circuit court pursuant to Section
373.617, Florida Statutes, and the Florida Rules of Cvil Procedures, by filing
an action within 90 days of the rendering of the final District action.

2. Pursuant to Section 120.68, Florida Statutes, a party who is adversely
affected by final District action nmay seek review of the action in the district
court of appeal by filing a notice of appeal pursuant to Fla.R App.P. 9.110
within 30 days of the rendering of the final District action.

3. A party to the proceeding who clains that a District order is
i nconsistent with the provisions and purposes of Chapter 373, Florida Statutes,
may seek review of the order pursuant to Section 373.114, Florida Statutes, by
the Land and Water Adjudicatory Comni ssion (Commi ssion) by filing a request for
review with the Conm ssion and serving a copy on the Departnent of Environnental
Regul ati on and any person naned in the order within 20 days of the rendering of
the District order. However, if the order to be reviewed is deternm ned by the
Conmmi ssion within 60 days after receipt of the request for review to be of
statew de or regional significance, the Comri ssion may accept a request for
review within 30 days of the rendering of the order.

4. A D strict action or order is considered "rendered" after it is signed
by the Chairman of the Governing Board on behalf of the District and is filed by
the District derk.

5. Failure to observe the relevant tine frames for filing a petition for
judicial review as described in paragraphs #1 and #2 or for Conm ssion review as
described in paragraph #3 will result in waiver of that right to review



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing NOTI CE OF RI GHTS has been
furni shed by United States Mail to:

MARY HANSENCANTER

1620 S. CLYDE MORRI S BLVD.
SUI TE 300

DAYTONA BEACH FL 32119

at 9:00 a.m/p.m this 20 day of August 1991

PATRICIA C. SCHULTZ
CERTI FI ED MAI L DI STRI CT CLERK
P 847 212 175 St. Johns River Water
Managenent District
Post O fice Box 1429
Pal at ka, FL 32178-1429
(904) 329-4500

THE FLORI DA LAND AND WATER
ADJUDI CATORY COW SS| ON

SAVE THE ST. JOHNS RI VER

Petiti oner, CASE NO. RFR-91-002
DOAH CASE NO.: 90-5247
VS.

ST. JOHNS Rl VER WATER
MANAGEMENT DI STRI CT and
DAVID A. SM TH,

Respondent s.

FI NAL CRDER

This matter cane before the Florida Land and Water Adjudicatory Conm ssion
on Decenber 17, 1991, pursuant to Section 373.114, Florida Statutes, for review
of the Final Oder executed August 13, 1991 and rendered on August 15, 1991 by
the Governing Board of the St Johns R ver Water Managenment District. Upon
review of the Final Order the Conm ssion voted to affirmthe final order of the
wat er managenent district that authorized issuance of a permt for the
managenment and storage of surface waters (the "MSSW permit) of which reviewis
now sought by Petitioner.



FI NDI NGS OF FACT

1. On Septenber 3, 1991, proceedi ngs before the Comri ssion were initiated
when Petitioner, SAVE 1/ the St. Johns River, filed a Request for Review
pursuant to Section 373.114, F.S. The request seeks review of a final order of
the St. Johns River Water Managenent District issued August 13, 1991 foll ow ng
consi deration by the district's governing board of a recommended order entered
in the case by the Division of Adm nistrative Hearings. The Final O-der adopted
the recomended order "in its entirety as the final action"” of the governing
board, granted under certain ternms and conditions the application for a
Managenent and Storage of Surface Waters pernmit of David A Smith, 2/ and
di sm ssed SAVE s petition opposing issuance of the permit. (Final Oder, pgs.
11 and 12, R 209.)

2. The proceeding before the water managenent district had comrenced when
SAVE chal l enged the district's notice of intent to issue the MSSWpermt to
Smith by filing a petition with the district on July 16, 1990. The matter was
forwarded to the Division of Administrative Hearings on August 21, 1990. The
hearing was held in Titusville, Florida on February 11-13, 1991. The hearing
of ficer's recomended order was issued on July 2, 1991

3. The hearing officer recommended that the district enter a final order
approving the application for the permt with the conditions stated in the
district's notice of intent and additional conditions not now in dispute.

4. In this proceeding of review SAVE contends that the Conm ssion should
rescind the MSSWpermt or remand for further proceedings before the district
and, if necessary, the Division of Admnistrative Hearings. Anong the bases
advanced for rescinding or remand are the foll ow ng:

a. the Hearing Oficer erred in finding and
concl udi ng that the "pre-devel oprment
condition" of the site is that of a "diked
parcel.'" The pre-devel opnment condition is
crucial to the case because of rules
prohi bi ti ng post-devel opment rate and vol une
of discharge from exceeding the pre-

devel opnent rate and volune. |If the pre-
devel opnent condition of the site is that of
an illegally diked parcel then the effect of
the di ke on site nmust be disregarded. |If the
dike is disregarded, it is likely that the
post - devel opnent rate and vol ume of di scharge
exceeds the pre-devel opnment rate and vol une;

b. the Hearing Oficer erred in view ng the
dike as a legally-restored dike. It was
established that the di ke was breached but
the Hearing Oficer found that the breaches
were restored and concluded that the
restoration was legal. No permits to restore
the breach were issued and filling the
breaches were not exenpt frompermtting
requi renents, as clainmed by Smth, under
Section 403.813(2)(9).



1- That section requires that the
permtting agency be provided the
di ke's original design
specifications. The Hearing

O ficer found that the original
speci fications were unknown thus
the exenption is not avail abl e.

2- Restoration of the breaches had
envi ronnent al i npacts which were
greater than any allowed for the
exenption to be operative.

3- The section cannot apply when
Section 373.406(2) provides a nore
restrictive exenption for which
Smith does not qualify.

c. The Hearing Oficer concluded that Smith
| egal |y conpl eted, breached and restored the
original dike. There are no findings of fact
to support this conclusion. The Hearing
Oficer found that neither DER nor the
district asserted a violation of law. This
is a non-finding which sinply states the
agenci es' positions. It is not an
affirmative finding of fact. Conclusions of
Law must be supported by findings of fact.

d. The finding of the Hearing Oficer that the
applicant intends to relinquish responsibilities for
the stormnater systemto Brevard County does not
constitute strict conpliance by Smith with the district
rule listing entities acceptable for neeting the

requi renents necessary to ensure a facility's operation
and mai ntenance in conpliance with other rules.

e. Ganting the application is not
consistent with the overall objective of the
district to maintain the integrity of
riverine floodplain.

5. Consistent with the requirements of this Commission's rules in
conducting Section 373.114 review, the Departnment of Environmental Regul ation
has given a recommendation. It reconmends remand on two bases: a.) first, DER
contends that the issue of whether the original dike was |egally constructed has
not been properly adjudicated in the proceeding 3/ so that DER cannot deternine
whet her the District was correct in its assertion that the pre-devel oprment
condition was that of a diked parcel and b.) second, DER argues that the
District has been actively acquiring floodplain in the upper St. Johns River
basin but in this case has permtted a surface water/stornnater managenent
project serving a developnent that lies partially within the floodplain contrary
to its objective to acquire and protect floodplain in the area. Thus, contrary
to the conclusion of the Hearing Oficer, DER asserts the project does not neet
the overall objectives of the district.



CONCLUSI ONS OF LAW

6. Turning to DER s reconmendation first, the reconmendation to renmand
because the District m sapprehended the pre-devel opment condition of the
property is flawed insofar as it relies on a DER file not of record. See f.n.
3, above. 4/ DER also clains it is not clear that Smth established the pre-
devel opnent condition of the site, a necessary conponent of Smth's burden to
show entitlement to the permt.

7. The Hearing Oficer's Findings of Fact with regard to the legality of
the construction of the perinmeter dike, conpleted in 1973, are in Finding of
Fact 14:

14. Neither the District nor DER has
asserted that the work to conplete the
original dike in the 1970's, nor the breaches
conpleted in the 1980's, nor the restoration
of the breaches in 1986 was performed in
violation of law. Further, the District had
know edge of the subject activities.

This finding is accurate. The legality of the breaches, the legality of the
failure to breach to grade level and the legality of the restoration were
litigated by the parties. The legality of the construction of the perineter

di ke in 1973, however, was not litigated. Illegality of the construction of the
di ke was not pled by the petitioner in the petition challenging the district's
notice of intent to issue the permt. 5 And SAVE did not present any evidence
that the dike was illegal when constructed. The only reference to illegality of
the construction is in SAVE Exhibit No. 2., a docunent purporting to be a copy
of DER permt No. 05-35-4053 issued April 18, 1978 by then DER Secretary Joseph
W Landers with a date stanp of May 3, 1978 showi ng receipt by the St. Johns

Ri ver Water Managenent District. The copy of the permit, in describing the
permtted activity states, "The applicant seeks approval for the new work, and
after-the-fact approval for the existing work, as described in the subject
application.” (R 48). This reference is of no help to DER s recomendati on or
to SAVE' s case in this review proceedi ng because when SAVE sought to have it

i ntroduced at hearing through Jennifer Cope the follow ng transpired:

M5. HANSEN: Ckay. | would like to introduce
this as Save's Exhibit nunmber 2, it's the
Department of Environnmental Regul ation permt
nunber 05-35-4053 to John Ti edtke.

MR, CANTER: (Objection on the basis of hearsay.
Al the representations in that permt are
not - - are hearsay.

MR FLOAERS: | would join in the objection and
state that | think it's entirely inappropriate to
use this witness to try to introduce a docunent
generated by the Departnment of Adm nistration--or
Department of Environnmental Regul ation particularly
when presumably it's being offered to--its
purporting to support the allegation or the
statenents in the docunent.



THE HEARING OFFICER:  Is it being offer
prove the truth of the matter asserted
docunent ?

M5. HANSEN. No. It's being offered to
that the District knew Departnent of En
Regul ati on requirenents on the project
time, which directly related to conditi
nunber 5 of the District's 1982 permt.

THE HEARING CFFICER  If that's the sol

ed to
in the

prove
vi ronnent al
at that

on

e pur pose

of the docunent, | don't have a problemadmtting it.

Is there any other objection?

MR CANTER: | believe it still needs t
in so--she says because it's related, a
still waiting to see howit is.

THE HEARI NG OFFI CER:  As | understand t
wi tness's testinmony, she's identified t
as what she thinks was in the file. |
admt it for that purpose.

(Transcript of Administrative Hearing b
Joyous D. Parrish, Vol. Il, pgs. 75-77.

8. In contrast to SAVE's failure to prove t
constructed contrary to law, 6/ Smith introduced
Patrol O ficer Frank Densky, who investigated con
when the Marine Patrol was the | aw enforcenent ar
Internal |nprovenent Trust Fund. On his first vi
determ ned that the dike construction did not nee
Smith's property nmanager that if the rest of the
line indicated on their drawings that it would no
visited the site two nore tines, two weeks and 3-
the first visit, and determ ned that the work was
drawi ngs, so that a state permt was not required

9. Inreliance, in part, on the testinony o
submtted the foll owi ng proposed finding of fact
O der:

73. Wen Densky investigated the const
tion of the 1973 di ke, he determned th
wor kK was above the OHW. of Lake Poi nset

o be tied
nd I'm

he
hi s
will

efore

)

he di ke-systemto have been
testimony of forner Marine
struction of the dike in 1973
mfor the Trustees of the

sit to the site Densky

d a state permt and told the
construction continued al ong a
t need a permt. Densky

4 weeks, respectively, after
within the confines of the
for the work.

f former O ficer Densky, Smith
in his Proposed Reconmended

ruc-
at the
t and,

therefore, did not require a state permt.
[Citation omitted.) Hi s determ nation was

based in part on the fact that the soi
excavated to construction (sic) the dik
very dry, white, sandy soil (ld., pp. 3

bei ng
e was
7-38)

and the construction was not in or adjacent

to any wetland. (1d., p.41). Densky's
observations are consistent with the te
of Smth who stated that the | ocation o
1973 di ke was selected to coincide with
ground". [Citation omtted). Smth's
in turn, is consistent with Duke Wodso

sti nony
f the

"solid
testi nmony,
n's



statenment that agricultural dikes were typically
built based on the quality of the soil.
[Ctation omitted).

(R 117).

This proposed finding of fact was accepted by the Hearing Oficer. (See Rulings
on the Proposed Findings of Fact Submtted by the Applicant in the Appendix to
Case no. 90-5247, appended to the Reconmended Order, Ruling No. 39, R 194).
VWiile we think it would have been better practice for the Hearing Oficer to
have di scussed the facts accepted by Ruling No. 39 in the body of the
Recomended Order rather than list themin the Appendix in the Rulings on the
Applicant's Proposed Findings of Fact, we attribute the Hearing Oficer's
failure to do so to SAVE s failure to contest the legality of the di ke when
construct ed.

10. At bottom it is apparent to us that not only did SAVE fail to prove
the di ke construction to be illegal, the Applicant carried its burden of
presenting a prima facie case that the construction was legal. At that point
the burden of proving illegality shifted to SAVE, a burden that SAVE neither met
nor, as is apparent fromthe record, attenpted to neet.

11. Wth regard to DER s second point on the inconsistency between the
overal |l objectives of the district and permitting the project, the Hearing
O ficer concluded that the overall objectives of the district were net by the
applicant. This is also another instance of the issue not being litigated. And
what party is better able to find that issuance of the pernmt is not consistent
with district objectives than the district's governing board. The board did not
so state by its vote to accept the Hearing Oficer's recommendati on and i ssue
the permt. Moreover, our purpose in conducting this reviewis to ensure that
the order of the district is consistent with the purposes and provisions of
Chapter 373, Florida Statutes. DER does not cite to a provision or purpose of
Chapter 373 that is violated by the issuance of the permt. (Nor does SAVE in
its brief filed in this review proceeding.) Instead, DER states it is unable to
recommend to the Conmmi ssion that the order is consistent w thout findings
concerning the overall objectives of the district with regard to acquiring
floodplain in the upper St. Johns River basin and for that reason recomends
remand.

12. SAVE argues, largely for the sane policy reasons, and on the basis of
evi dence appended to its brief that is outside the record, 7/ that the permt
shoul d be rescinded or the case remanded for findings on the issue of
consistency with the district's objective of restoring the upper basin of the
St. Johns. As we stated in footnote 3, above, our reviewis appellate in nature
by virtue of Section 373.114, 8/ and our own rul es prohibit consideration of
evi dence outside the record. 9/ As Smith argues in his brief:

SAVE has not shown in the record, and cannot show, that
t he Sabal Hammocks project would interfere with any
programed work or acquisition of the Upper St. Johns
Ri ver Basin Project. SAVE has not shown in the record,
and cannot show, that the Sabal Hammobcks proj ect
reduces floodplain storage in the St. Johns River.

SAVE has not shown in the record and cannot show, t hat
t he Sabal Hammocks project woul d destroy wetl and
resources of the St. Johns R ver. SAVE has not shown
in the record, and cannot show, that the Sabal Hammobcks



project would reduce the water quality to the St. Johns
River. There is absolutely no record support for
SAVE s clainms regarding policy conflicts.

(Smth's Answer Brief, pgs. 18-19).

13. Wiile there is nothing in this record to justify rescinding the permt
or remandi ng the case, the point nade by SAVE, DER and the Florida Ganme and Fi sh
Conmi ssion 10/ regarding floodplain policy is one that demands attention. The
obj ective of protecting floodplain in the upper basin of the St. Johns River,
and for that matter statew de, should be of the highest priority to the St
Johns River Water Managenent District, other water managenent districts, and the
Department of Environnmental Regulation. W therefore direct the districts and
DER to commence the devel opnent of floodplain protection policy and request the
Secretary of the Department, in conjunction with the Executive Directors of the
Districts, to report to us on the status of the devel opnment of such policy on a
DER agenda within 6 nonths of the execution of this order, that is, by the My
19, 1992 neeting of the CGovernor and Cabinet. Furthernore, confined as our
reviewis to the record of this proceeding, we do not regard our affirmance of
the Final Order of the district as setting any precedent for devel opnent in
fl oodpl ai ns.

14. The remai nder of SAVE s argunents for rescinding the permt or
remandi ng the case are rejected. Unlike the dike in Church of Jesus Christ of
Latter-Day Saints v. St. Johns River Water Managenent District, 489 So.2d 59
(Fla. 5th DCA 1986), upon which SAVE relies, the dike in this case never ceased
to function as a di ke because it was never brought to grade. It was not
required to be brought to grade unless the alternate di ke was constructed and
the alternate di ke was not constructed. As for the exenption frompermtting
the restoration of the breaches, Section 403.813(2)(g), Florida Statutes, does
not require the subm ssion of original design specifications as SAVE argues. |t
l[imts the exenption to original design specifications. Although the Hearing
O ficer found these to be unknown, the Hearing O ficer found that the
restoration of the dike entailed filling to conformto the dike's "origina
design.” (R 194, RO p. 27, Ruling 46 on Proposed Findings of Fact submtted
by the Applicant.)

15. W also agree with Smith that SAVE s reliance on Challancin v. Florida
Land and Water Adjudicatory Comm ssion, 515 So.2d 1288 (Fla. 4th DCA 1987) is
m spl aced. Anpbng the distinctions presented by Snmith none is nore telling than
that in Challancin there was no formal hearing to resolve the disputed facts
about the project. Here, a three-day de novo hearing was held resulting in a
recommended order fromthe Division of Adm nistrative Hearings reconmendi ng
i ssuance of the permt, a recomendati on accepted by the district's governing
boar d.

16. Finally, an issue has been raised before us as to whether any of the
permtted project is on state-owned |ands. Wiile the issue is outside the
purview of this permtting proceedi ng based on the state of this record, we
cannot ignore that at the sanme neeting of the Governor and Cabi net at which
i ssuance of this final order was authorized the nenbers of this Conmmi ssion sat
as the Board of Trustees of the Internal Inprovenent Fund. W therefore direct
the Division of State Lands in the Departnment of Natural Resources as staff to
the Board of Trustees to investigate this case and to take appropriate action
including, if necessary, the institution of a quiet title suit and any ot her
appropriate judicial remedy to protect the State's ownership of its lands. The



af firmance of the water managenent district order in this case and the issuance
of the MBSW pernit under appeal does not in any way prejudice any state claimto
ownership of land. 11/

WHEREFORE, there being no inconsistencies on the basis of the record in this
case between the district's final order under review and the purposes and

provi sions of Chapter 373, Florida Statutes, the final order is AFFIRVED; the
district, the other water managenent districts and the Departnent of

Envi ronnental Regul ation are directed to devel op fl oodpl ain protection policy
and the Secretary of the Department is requested to report to the CGovernor and
Cabinet no later than May 19, 1992 on the status of that policy; and the
Division of State Lands in the Department of Natural Resources is directed to
investigate this matter to determne if state |ands are involved in the proposed
devel opnent and, if so, to take appropriate action.

DONE AND ORDERED this 13th day of January 1992.

Dougl as M Cook, Secretary
Fl orida Land and Vater
Adj udi cat ory Conm ssi on

FILED with the derk of the Conm ssion
this 13th day of January, 1992.

Clerk, Florida Land & Water
Adj udi cat ory Conm ssi on

ENDNOTES
1/ The acronym for Sportsnen Agai nst Violating the Environment.

2/ David A. Smith is the applicant for the permt and a co-respondent with the
St. Johns River Water Managenent District in the Division of Adm nistrative
Hearings proceedings. David A. Smith will be referred to in this order as
"Smth" or "applicant.” The St. Johns River Water Managenment District will be
referred to as the "district.” The petitioner, Save the St. Johns River, wll
be referred to as "petitioner"” or "SAVE."

3/ DER relies, in part, on reviewof its owm file which reflects the

departnment’'s 1977 position that the dike was illegally constructed. That file
is not of evidence in this proceeding and nmust be di sregarded by this
Commi ssion. "Review by the Land and Water Adjudicatory Commi ssion is appellate

in nature and shall be based on the record below. " Section 373.114(1)(b), F.S
To that end our rules prohibit the offering or adm ssion into the record of
evi dence that does not appear in the record below Rule 42-2.014(3), F. A C

4/ The existence of the file and its absence in the record calls for better
conmuni cati on between the water managenent districts. Had DER been aware of
this proceeding it m ght have participated in the DOAH heari ng and made the
Hearing Oficer aware of the file and any light it could shed on the issues. W



suggest that the districts, fromnow on, serve notices of intent to issue
permts on DER to enable the Departnment to exercise its general supervisory
authority over the districts. See Section 373.026(7), F.S

5/ The legality of the dike's construction may have been placed in issue by the
Amended Joi nt Prehearing Statement. See Paragraph 7(a)(5) of the Statenment, (R
9). W need not decide this question since we conclude that the applicant net

t he burden of proof as to the legality of the construction of the dike.

6/ See Conclusion of Law 10 in the Recommended Order of the
Hearing Oficer, (R 188).

7/ Smth's Motion to Strike this evidence fromthe record is granted. See Rule
42-2.014(3) and f.n. 3, above.

8/ Section 373.114(1)(b), F.S.
9/ Rule 42.2014(3), F.AC.

10/ See letter fromthe Gane and Fish Conmi ssion to Carol Browner, Secretary of
DER, dated October 10, 1991, attached to DER s recomendati on.

11/ Indeed, M. Smith, hinself acknow edged before this Conm ssion that the

i ssue of any ownership of the |land proposed for devel opnent was not resol ved.
Excerpt from Decenmber 17, 1991 Proceedi ngs, The Cabinet Sitting as the Florida
Land and Water Adjudicatory Comrission (ltem4), p. 13. Furthernore, M.
Smith's attorney stipulated before the Conm ssion that the issuance of the
permt would not be used as a defense against or to prejudice in any way the
State's claimto ownership of land. 1d. at 33.
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Conmmi ssion. Douglas M Cook, Secretary.

Thomas G Tonasell o of Certel, Hoffman, Fernandez & Cole, P.A Tall ahassee, for
Appel | ant .
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ZEHMVER, C.J.

W review by appeal, pursuant to section 120.68, Florida Statutes (1991), a
final order of the Florida Land and Water Adjudicatory Comm ssion. The
Conmi ssi on, consisting of the Governor and Cabi net exercising their powers of
appel | ate revi ew pursuant to section 373.114, Florida Statutes (1991), affirnmed
the final order of the St. Johns River Water Managenent District granting David
A. Smith's application for a managenment and storage of surface waters (NMSSW
permt in connection with a proposed residential and golf devel opnent situated
adj acent to Lake Poinsett. Appellant, SAVE The St. Johns River Association,
Inc., 1/ <challenged the District's notice of intent to issue the MSSW permt
inatinely filed petition. The matter was referred to the Division of
Admi ni strative Hearings, a formal evidentiary hearing was held, and the hearing
of ficer reconmended approval of the permt application on specified conditions
(these conditions are not disputed on appeal). The District's final order
adopted the hearing officer's recormended order in its entirety, granted the
permt on the conditions stated therein, and dism ssed SAVE s petition. The
Conmi ssion affirmed the District's decision on a closely divided vote,
concl udi ng that on the record nade before the hearing officer and the District



there were no inconsistencies between the District's final order and the

pur poses, objectives, and provisions of chapter 373, Florida Statutes. The
Conmi ssion rejected each of the contentions made by SAVE in a thorough and well
reasoned order, which we now affirm

The District is enpowered by law to review applications and to i ssue MSSW
permts for projects within its boundaries. 2/ Smth applied for an NMSSW
permt to construct a stornmwater nanagenment systemto serve a proposed
residential and golf devel opnent to be known as Sabal Hammobcks. The proposed
project is to be located on | and that has been used since the 1950's for
agricul tural purposes that included cattle grazing and cultivation of crops such
as rye and oats. The proposed site is adjacent to Lake Poinsett and rel ated
marsh land, and lies within the St. Johns River Water Minagenent District. The
recei ving waters for stormaater di scharge fromthe proposed devel opnent will be
Lake Poinsett and its adjacent marshes.

Currently, a dike systemexists along the southern boundary of the proposed
devel opnent property and separates the internal grazing |ands fromthe | ower
marsh and fl ood areas external to the dike. The dike systemhas been in place
since it was originally constructed in 1973. A series of ditches cross the
parcel and drain the areas within the di ke system Pursuant to a consent order
previously approved by the District, two agricultural discharge punps currently
are in use at the site and discharge waters into the marshes adjacent to Lake
Poi nsett. Wen the di ke was constructed in 1973, enpl oyees of the Departnent of
Nat ural Resources and the Florida Marine Patrol inspected the construction for
t he specific purpose of determ ning whether it was being constructed in
accordance with the requirenents of existing law. They inforned Smith that the
construction did not require a permt fromthe state agency. At that tine, the
District did not have perm ssive permtting authority over the construction of
this dike system Although detail ed specifications for the origina
construction are not shown by the record, it was established that the majority
of the dike structure has remained in place over the ensuing period and was
sufficient to indicate the original dinmensions of the di ke system

In 1978, the Departnment of Environnental Regulation (DER) issued Snmith a
permt to construct a new di ke | andward of the 1973 di ke and authorized 21
breaches to be nade in the old dike. Only 12 breaches were actually cut in the
ol d di ke, and none of these were brought down to ground |level (the record
i ndi cates they remai ned sone 3 to 4 feet higher than the ground on which the
di ke was constructed). Construction of the new di ke was | ater abandoned and
never conpleted. The 1973 dike remained intact throughout its entire |l ength
and continued to inpede water novenment fromthe marsh into the agricultura
areas. In 1986, Smith infornmed the District, DER and the U S. Arny Corps of
Engi neers that he had abandoned construction of the new di ke and planned to
restore the old dike to its original condition and dinmensions by filling in the
12 breaches. Al three agencies allowed this work to be conpleted without
objection and did not require Smith to obtain a permt for this restorative
work. Although no witten engi neering plans existed for the 1973 di ke system
it was established that the di ke had been constructed to an el evation of 22 feet
and a width of 10-12 feet at the top. As the construction of the 12 breaches
left the majority of the original dike in place, witten design specifications
were not required for the District to determne that the restorative work did
not extend beyond the original construction specifications of the di ke system



The stormnat er managenent and treatnent system authorized under the MSSW
permt will treat stormwater fromthe site prior to any discharge off-site in a
manner that sufficiently nmeets or exceeds all state water quality standards.
Wet | and i npacts associated with the proposed project are minor and will be
of fset by the plan for creation and enhancenent of wetlands on site. The two
existing agricultural punps will be replaced by a single punp station having a
total punp capacity no greater than the two existing punps. After devel opnent,
the peak rate of discharge fromthe site will not exceed the pre-devel opnment
rate, and the volune of discharge fromthe site will be less after devel opnent
t han before devel opnent.

The District accepted the recommended findings of fact and concl usi ons of
law in the hearing officer's recomended order and directed that the permt be
i ssued on the reconmended conditions. SAVE then appeal ed to the Conm ssion
urging that the matter be renmanded to the District or the hearing officer for
further findings on the legality of the original dike construction and the
restorative work. SAVE argued that the record failed to contain conpetent,
substanti al evidence to support a finding that the I and invol ved shoul d be
excluded fromthe St. Johns River floodplain, as the District had done by
recogni zi ng the presence of the dike systemas the pre-devel opnent condition of
the property. DER gave the Conmission its recomendation on this nmatter
pursuant to section 373.114, Florida Statutes (1991). It urged that the matter
be remanded for further findings because: 1) whether the original dike was
| egal ly constructed had not been properly adjudicated in this proceedi ng, and
this prevented DER from accurately determ ning whether the District was correct
inits assertion that the pre-devel opment condition was that of a diked parcel
and 2) the District has been actively acquiring floodplain in the upper St
Johns River basin, but in this case had permtted a surface/stormater
managenment project serving a developnment that lies partially within the
floodplain, contrary to its general objective to acquire and protect floodplain
in the area. For these reasons, DER asserted, the project does not neet the
overal |l objectives of the District. The Conm ssion rejected SAVE s contentions
and DER s recomendati ons and concl uded that the record supports the findings of
fact on which the District's decision was predicated. It noted that DER s
reconmendati ons were based on matters within its own records that had not been
made part of the record in this case, and these matters could not be consi dered
as a basis for reversal because the Conm ssion's power of review "is appellate
in nature and shall be based on the record below," as specified in subsection
373.114(1)(b), Florida Statutes (1991).

Al t hough SAVE raises three specific points on this appeal, according to the
summary of argument in its initial brief, these points present essentially two
ar gunent s.

The first argunent urges that the District used the wong "pre-devel opment”
condition in its review and assessnment of Smth's MSSWpermit application, and
has two conponents. One, if the extensive dike constructed in the early 1970's
was illegally constructed, then the District incorrectly determ ned the "pre-
devel opnent” condition of the site to be a diked parcel that is separate from
the floodplain of the St. Johns River. Two, if the cuts nmade in the dike in the
early 1980's were illegally filled, the District incorrectly determ ned that the
pre-devel opment condition of the site was the original dike system SAVE
furthers argues that the findings of fact and concl usions of law in the hearing
officer's recommended order and the District's final order fail to contain
sufficient reference to these illegality issues, and that the Conm ssion erred



in refusing to grant SAVE s request that the case be remanded to the District to
make adequate findings on the legality of the original dike construction and the
restoration construction

SAVE' s second argument contends that approval of the MSSWpermt is
i nconsistent with the District's overall objective of restoring the floodplain
of the St. Johns River. Urging that MSSWpermts nmust be consistent with this
objective, it points out that no findings of consistency with this objective
were made by the hearing officer or the District, and that Appellees did not
provi de any evidence to prove this essential finding at the section 120.57
hearing. Thus, SAVE argues, the Commission erred in not granting its request
that the case be renmanded for findings on whether the MSSWpernit is consistent
with the District's floodplain restorati on objectives.

A

SAVE s first argunent basically asserts that the original dike and the
restoration of the breaches in the original dike were constructed in violation
of law and cannot legally serve to separate the proposed project site fromthe
St. Johns River floodplain, and for this reason the District should have treated
the land in issue as part of the floodplain. Since the legality of the dike
system both in its original state and as restored, is critical to the proper
review of this permt application, SAVE argues, this legality issue should have
been, but was not, the subject of adequate specific findings in the District's
final order. W reject these contentions and agree with the Conmi ssion that the
District used the correct pre-devel opment condition of the land in reaching its
permtting decision

In reaching its decision, the District treated the pre-devel opnent
condition of the |and covered by Smth's MSSWpernmt application as a di ked
i mpoundnent separated from Lake Poinsett and the St. Johns River fl oodpl ain by
t he existing di ke system As shown by the record, it has been and is the
District's practice to define pre-devel opnent conditions to nean those
conditions that were existing on the date the pernmit programin chapter 40C 4,
Florida Adm nistrative Code, was first inplenented. Since the programfor the
Upper St. Johns River where the property in dispute is |ocated was first
i npl enented in 1977, see rule 40C 4.031(1)(a), Fla. Adm n. Code. (1992), the
District concluded that the perineter di ke was a pre-devel opnent condition
because the di ke systemexisted in 1977.

W& al so agree with the Commission that any illegality in the construction
or restoration of the dike was not a relevant issue in this permtting
proceeding. 3/ The legality of the original construction of the dike was not
rel evant to this proceedi ng because conpliance or nonconpliance with anot her
agency's permtting programshould not be litigated in this adnmnistrative
permtting proceeding that nmust be conducted under statutes and rules relating
solely to the District's permtting authority. W agree that it is
i nappropriate for the District to deternmine in this proceedi ng whether a permt
was required by another agency for past construction under statutes and rul es
bei ng enforced by that other agency. The District was required in this
proceeding to determne only whether Smith's application net the requirenents
i nposed by the existing statutes and rules the District is charged with
enforcing at this tinme. See Council of the Lower Keys v. Charley Toppino &
Sons, Inc., 429 So.2d 67 (Fla. 3d DCA 1983). 1In their Anended Joint Prehearing
Statement, the parties agreed that, "[Qnly the permitting criteria in Chapters
40C- 4, 40C-41 and 40C-42, Florida Admnistrative Code, apply to this
application.” SAVE has not identified any pernmitting rule or other |aw



requiring a determnation of the Ilegality of the original construction of the
di ke systemprior to the issuance of the MSSWpernit at issue. SAVE has not
identified any applicable rule, law, or requirenment governing the issuance of an
MSSWpermt that Smith has failed to satisfy. Also, none of the rules cited by
the parties as governing the i ssuance of the MSSWopernit requires that a

determ nation of the legality of the dike at time of construction be nmade prior
to the issuance of the permt. See rules 40C 4.041, 40C 4.091, 4/ 40C-4.301
40C-41. 063, Fla. Adm n. Code. See also rules 40C 42.041 [repeal ed Septenber 25,
1991], 40C-42.061, Fla. Adnm n. Code; Subsection 403.813(2)(g), Fla. Stat.
(1991).

B
However, even if we assume that the legality of the original dike
construction and the filling of the subsequently cut breaks or notches in the
di ke could be a rel evant consideration, that issue was fully litigated in this
proceedi ng and the record anply supports the conclusion that no such illegality

has been shown. The record contains conpetent, substantial evidence to support
the ruling by the District, as reconmended by the hearing officer, that the
original dike was constructed in accordance with all |awful requirenents
existing at that time. The hearing officer found as a fact that:

14. Neither the District nor DER has
asserted that the work to conplete the
original dike in the 1970s, nor the breaches
conpleted in the 1980s, nor the restoration
of the breaches in 1986 was performed in
violation of the law. Further, the D strict
had know edge of the subject activities.

She recommended in the conclusions of |aw that:

10. . . . Save has not established that
the di ke systemcurrently in existence was
constructed or approved contrary to | aw

The Conmi ssion's order upheld these findings and concl usion, noting that,
inter alia:

7. . . . The legality of the breaches,
the legality of the failure to breach to
grade level and the legality of the restora-
tion were litigated by the parties. The
legality of the construction of the perineter
of the dike in 1973, however, was not liti-
gated. Illegality of the construction of
the di ke was not pled by the petitioner in
the petition challenging the district's
notice of intent to issue the permt. 5/

5/ The legality of the dike's construction
may have been placed in issue by the Arended
Joint Prehearing Statenment. See Paragraph
7(a)(5) of the Statenent, (R 9). W need not
decide this question since we concl ude that



t he applicant net the burden of proof as to
the legality of the construction of the dike.

And SAVE did not present any evidence that
the di ke was illegal when constructed. The
only reference to illegality of the
construction is in SAVE Exhibit No. 2; a
docunent purporting to be a copy of DER
permt No. 05-35-4053 issued April 18, 1978
by then DER Secretary Joseph W Landers wth
a date stanmp of May 3, 1978 showi ng recei pt
by the St. Johns River Water Managenent
District. The copy of the permt, in
describing the permtted activity states,
"The applicant seeks approval for the new
wor k, and after-the-fact approval for the
exi sting work, as described in the subject
application.” (R 48). This reference is
of no help to DER s recommendati on or to
SAVE s case in this review proceedi ng
because when SAVE sought to have it intro-
duced at the hearing through Jennifer Cope
the following transpired: [The document was
allowed to be introduced for the limted pur-
pose of showi ng that the District had

know edge of it based on the representation
by SAVE s attorney that it was not being
offered to prove the truth of the matter
asserted in the docunent]. * * *

8. In contrast to SAVE's failure to prove
the di ke systemto have been constructed
contrary to law. 6/

6/ See Conclusion of Law 10 in the
Recomended Order of the Hearing officer
(R 188).

Smith introduced the testinmony of forner
Marine Patrol O ficer Frank Densky, who

i nvestigated the construction of the dike
in 1973 when the Marine Patrol was the

| aw enforcenent armfor the Trustees of
the Internal I|nprovenment Trust Fund. On
his first visit to the site Densky

determ ned that the di ke construction

did not need a state pernmit and told the
Smith's property nanager that if the rest
of the construction continued along a |ine
i ndicated on their drawings that it would
not need a permt. Densky visited the
site two nore tinmes, tw weeks and 3-4
weeks, respectively, after the first visit,



and determned that the work was within the
confines of the drawi ngs, so that a state
permt was not required for the work.

9. In reliance, in part, on testinony
of the former O ficer Densky, Smith sub-
mtted the follow ng proposed finding of
fact in his Proposed Recommended O der

73. \Wen Densky investi gated
the construction of the 1973 di ke,
he determ ned that the work was
above the OHW of Lake Poi nsett and,
therefore, did not require a state
permt. [Citation omitted.] His
determ nati on was based in part on
the fact that the soil was being
excavated to construction (sic)
the di ke was very dry, white, sandy
soil (1d., pp. 37-38) and the
construction was not in or adjacent
to any wetland. (ld., p.41).
Densky' s observations are consi s-
tent with the testinony of Smth
who stated that the |ocation of the
1973 di ke was sel ected to coincide
with "solid ground.” [Gtation
omtted]. (sic) Smith's testinony,
in turn, is consistent with Duke
Whodson's statenment that agricultura
di kes were typically built based on
the quality of the soil. [Citation
omtted]. (sic) (R 117).

Thi s proposed finding of fact was accepted by
the Hearing Oficer.

10. At bottom it is apparent to us that
not only did SAVE fail to prove the dike
construction to be illegal, the Applicant
carried its burden of presenting a prinma
facie case that the construction was | egal
At that point the burden of proving
illegality shifted to SAVE, a burden that
SAVE neither met nor, as is apparent from
the record, attenpted to neet.

There is conpetent, substantial evidence in the record to sustain the
findings of fact in the recommended order adopted by the District. Contrary to
SAVE' s argunent, there is no error in the Commssion's ruling that the testinony
of Florida Marine Patrol Oficer Frank Densky constitutes a prima facie show ng
of legality of the construction of the dike in 1973. SAVE s argunent, that this
testinmony cannot constitute conpetent evidence to support the finding that the
di ke was |l egally constructed because O ficer Densky was not qualified as an
expert to express an opinion on the location of the ordinary high water |ine,

m sconcei ves t he purpose and probative value of Oficer Denmsky's testinony.
Densky investigated the construction of the dike in 1973 when the Marine Patrol



was the | aw enforcement armfor the Board of Trustees of the Interna

| mprovenent Trust Fund, which at that time had pernmitting authority over this
area pursuant to chapter 253, Florida Statutes. 5/ The District had no
permtting requirenents applicable to the construction of the dike in 1973.
Densky's testinony established that Smith had constructed the di ke without
obt ai ni ng any permt because the state agency then responsible for such
permtting had led Smith to believe that the dike was entirely proper and needed
no permt for its construction as long as the dike followed the line indicated
to Densky; and thereafter Densky inspected the project to see that the dike did
so. Smith was entitled to rely and acted on the representati ons of the
permtting agency's representative, and no objection to the legality of the
original construction of the dike was ever raised by the District or DER

Hence, the Conmi ssion correctly concluded that Smith made a prima facie show ng
of the apparent legality of the original dike construction, thereby shifting
the burden to SAVE to present evidence to the contrary. Florida Dept. of

Transp. v. J. W C Co., Inc., 396 So.2d 778 (Fla. 1981). For Densky to
testify on these matters, it was not necessary that he be qualified as an expert
to express an opinion on the ordinary high water line, as this testinmony rel ated
primarily to matters of fact, not expert opinion

SAVE further argues that it carried its burden of showing the illegality of
the original construction by introducing the pernmit fromDER that showed the new
di ke to be constructed by Smth was waterward of the ordinary high water |ine,
and that the Conmission erred in not considering that docunment as proof of these
facts. The Conm ssion correctly ruled, however, that this permt was hearsay
evi dence admitted in evidence for the sole, limted purpose of showi ng that the
District had know edge of the DER permt authorizing another dike (that Smith
never constructed) and the matters stated therein; that docunent was not
recei ved as conpetent proof of the truth of the matters set forth in the
docunent because SAVE s attorney so stipulated when the pernmit was adm tted.
Nei t her the Conm ssion nor this court, in the exercise of its appellate review
authority, is authorized by law to give that docunent probative value that is
greater than the limted purpose for which it was admtted. SAVE offered no
ot her evidence of illegality of the original construction

C

SAVE next argues that, irrespective of the legality of the origina
construction of the dike, the District erred in reviewing the application as if
the original dike were intact and functioning because Smith's filling in the
breaks was itself illegal. SAVE argues that these breaks had been cut in the
di ke pursuant to a DER permt issued on April 18, 1981, authorizing 21 breaks in
the di ke, eight to be 100 feet wide and 13 to be 50 feet wide. SAVE further
asserts that, "[t]he breaks were to be cut to marsh level, as a requirenent by
DER to resolve a violation associated with construction of the original dike."
Essentially, SAVE argues that the authorized breaks should have taken the dike
down to marsh | evel (whether or not this was actually done), thereby permtting
t he i mpoundnent area to connect to the level of the river floodplain; thus,
Smith could not lawfully fill in these breaks w thout obtaining a further permt
from DER

The record shows that the breaks in the di ke were never taken down to the
floodplain | evel when the cuts were made in 1983. Smith restored the dikes to
their original configuration in 1986 by filling the breaks only after conferring
with the District. Smith met with the District's Director of Resource
Managenment and with the District General Counsel, who told Smith that he could



fill the breaks without a District permt pursuant to the exenption in
subsection 403.813(2)(g), Florida Statutes. That section provides an exenption
fromany chapter 373 or chapter 403 permit requirenent to perform

[t]he mai ntenance of existing insect control
structures, dikes, and irrigation and

drai nage ditches, provided . . . [that in]

all cases, no nore dredging is to be perforned
than is necessary to restore the dike or irri-
gation or drainage ditch to its origina

design specifications.

The Conmi ssion made the following rulings relevant to this issue:

14. The remai nder of SAVE s argunents for
rescinding the permit or remandi ng the case
are rejected. Unlike the dike in Church of
Jesus Christ of Latter Day Saints v. St.

Johns River Water Managenent District, 489
So.2d 59 (Fla. 5th DCA 1986), upon which

SAVE relies, the dike in this case never
ceased to function as a di ke because it was
never brought to grade. It was not required
to be brought to grade unless the alternate

di ke was constructed and the alternate dike
was not constructed. As for the exenption
frompermtting the restoration of the
breaches, Section 403.813(2)(g), Florida
Statutes, does not require the subm ssion of
original design specifications as SAVE argues.
It imts the exenption to original design
specifications. Although the Hearing Oficer
found these to be unknown, the Hearing O ficer
found that the restoration of the dike
entailed filling to conformto the dike's
"original design." (R 194, RO p. 27,
Rul i ng 46 on Proposed Findi ngs of Fact

subm tted by the Applicant.)

SAVE mekes several challenges to the Commission's ruling on this issue.
Among ot her things, it argues, first, that the finding that the di ke was
functional with the breaks cut in the dike is not supported by conpetent,
substanti al evidence and conflicts with the hearing officer's findings that
boats coul d navi gate through the breaks, a fact that conclusively indicates that
the di ke was not functioning as it should. Second, it argues that Smith had no
written authorization to conduct the filling activities. Third, it argues that
the filling and closure of the breaks did not qualify for the exenption in
subsection 403.813(2)(g). MNone of these contentions w thstands cl ose scrutiny.
6/

1

As to SAVE s first contention regarding the |ack of conpetent, substanti al
evi dence, the evidence established that the dike was functional even with the
breaks in place, and that it did not fail to i npede the novenent of water to
Smith's property under normal conditions. SAVE s argunent that it did not



because the hearing officer found that the breaks or notches were "cut to a
sufficient width and depth to allow boats to navigate through the dike"

m sconstrues the hearing officer's findings. The hearing officer specifically
found that:

10. Sonetine in the 1980s, severa
openi ngs or breaches were cut in the dike
system Those breaches were opened pursuant
to permits issued by the District and the
Department of Environmental Regul ation (DER)
The breaches were cut to a sufficient width
and depth to allow boats to navigate through
to anterior areas of the subject property
during those times when the water |evels
outsi de the di ke woul d all ow such entrance.
The breaches were not cut to ground |evel
and the original dike remained intact and
unconprom sed by the breaches. That is, the
di ke has not failed to inpede water novenent
and the integrity of the di ke was not
weakened by the breaches. The origina
outline, dinensions of the dike, remained
vi si bl e despite the breaches.

(Enphasi s added.) These findings are supported by conpetent, substanti al
evidence in the record and do not indicate that boats could pass through the

di ke under ordinary conditions; rather, they indicate that boats could pass only
when the water |evel outside the dike was sufficiently high during abnormal
conditions such as a flood. Smith testified at the adm nistrative hearing that
the "notches"” nmade in the di ke were not brought down to grade, i.e., they did
not go to the bottomof the land or to marsh level. Instead the cuts stopped
three to four feet above the |and on which the di ke had been constructed. Smith
testified that the notches were such "that you could have taken a boat through
If the water was up, yeah" (enphasis added); but, he also testified that after

t he notches were cut, he continued his agricultural activities on the property
and continued to use his punps to control the water level in the canal. SAVE
has directed us to nothing in the record indicating that the water outside the
di ke ever rose to a level high enough to allow boats to pass through the

not ches, or that any boats ever passed through the breaches before the breaks or
not ches were filled.

2.

As to the second contention, SAVE has not cited any authority that supports
the proposition that Smith was required to obtain "witten authorization" to
conduct the filling activities, nor has it identified what type or form of
"witten authorization"” should have been obtained. W note that no witten
aut hori zation to proceed under this exenption is required by subsection
403.813(2)(9).

3.

This brings us to SAVE' s third contention, that Smith wholly failed to
qualify for an exenption under subsection 403.813(2)(g). This is a multifaceted
argunent that we reject in all respects. SAVE cites no statute, rule, or other
authority to support its contention that Smth was required to submt witten
original design specifications to the agency prior to the commencenent of



activity covered by that exenption. Nor does SAVE cite any authority to support
its contention that the exenption under this subsection is limted to "routine"

or "custodial" maintenance that conceptually excludes refilling the breaks from
the scope of the exenption. Subsection 403.813(2)(g) requires only that the
di ke be restored to "its original design specifications.” The record indicates

that the District assured Smith that the restoration activity qualified for this
exenption. The District's forner director (Wodson 1982-87) testified that
during a neeting between Smith, the District's general counsel, and Wodson
Smith was told that the filling of the notches was exenpted frompermtting
under the "D ke Maintenance Exenption,” and he expected snmith to rely on that
representation since he had the authority to make permtting decisions for the
District. Wodson later instructed a field inspector (Carr) to be on the site

to nonitor Smith's filling activity. The District's current director of
permtting (Elledge) also testified that the section "403 exenption” was applied
to Smith's restoration of the dike, and that the filling of the breaches "would

have been considered a mai ntenance activity" under the exenption. Elledge's
testinony al so indicated that the District was aware of the original design
specifications of the original dike and its condition after the notches were
made because there were plans in the District's files showi ng where the notches
were | ocated and to what dinmension they were constructed, and the field

i nspector was instructed to go out to the site and inspect the filling
activities to make sure that the activities were limted to filling of these
not ches.

As a general rule, the admnistrative construction of a statute by the
agency responsible for its admnistration is entitled to great weight when it
i nvol ves a matter of agency expertise, and its construction should not be
overturned unless clearly erroneous. See Departnent of Admin. v. More, 524
So.2d 704 (Fla. 1st DCA 1988). \Whether or not the District's interpretation of
t he | anguage of subsection 403.813(2)(g) is infused with agency expertise, its
construction in this instance is not clearly erroneous. The |ast sentence in
subsection (g) suggests that activities involving "restoring" a dike to its
original design specification are exenpted, and the ordi nary neaning of restore
woul d cover his 1986 filling of the breaks cut in the dike, since "restore"
means " 1. To bring back into existence or use; reestablish: restore | aw and
order. 2. To bring back to a previous, normal condition: restore a building.
. . . ." The Arerican Heritage Dictionary of the English Language 1108 (new
col l ege ed. 1979).

We al so agree with the Conm ssion that the principal case relied on by SAVE
to support its argunents on this point, Church of Jesus Christ of Latter-Day
Saints v. St. Johns River Water Managenent Dist., 489 So.2d 59 (Fla. 5th DCA)
rev. denied, 496 So.2d 142 (Fla. 1986), is materially distinguishable and does
not preclude the application of the subsection 403.813(2)(g) exenption in this
case. In the cited case, the court held that the applicant seeking to rebuild
di kes on ranch land was not entitled to a subsection 403.813(2)(g) naintenance
exenption for two reasons: (1) the church had failed to carry its burden of
proving the original design specifications of the di ke system which could not
now be determ ned, and (2) the rebuilding would require extensive work since the
di kes had not been maintained for over 25 years, the dike system had subsi ded,
and the dike failed to keep water off the ranch during that period. |In the case
now before us, the di ke never ceased to function as intended even with the
breaks or notches cut init; it kept water off of the land so as to permt
farm ng activities to continue; and there was no problem determ ning the
original design specifications of the dike by visually observing the undi sturbed
portions of the original dike.



D

In view of the foregoing discussion, we reject wi thout further explanation
SAVE' s argunent that remand of the case to the District is necessary for further
and nore adequate findings on the legality of the original dike construction and
the filling of the breaks or notches. The nunerous findings nade on this issue
render this argument patently frivol ous.

E

SAVE' s second maj or argument contends that the Conmi ssion's final order
shoul d be reversed because there is no conpetent, substantial evidence in the
record showi ng that Appellees denonstrated that the MSSW system covered by the
permt is consistent with all of the overall objectives of the District. Citing
rule 40C-4.301(1)(a)14, Florida Adm nistrative Code, SAVE argues that applicants
are obligated to provide reasonabl e assurances that their systens are consi stent
with the overall objectives of the District. Asserting that "for the past
twenty-five years, the District has been cooperating with the federal governnent
on a basin project to restore and maintain the floodplain of the upper St. Johns
Ri ver, to be acconplished primarily through the acquisition and regul ati on of
the floodplain in the basin,"” SAVE argues that the "Recommended Order did not
make a specific finding that the |oss of additional floodplain that will be
caused by this project is consistent with the District's objective to restore
the Upper St. Johns River Basin. Urging that MSSWpermts nmust be consi stent
with this objective, SAVE points out that no findings of consistency with this
obj ective were made by the hearing officer or the District, nor did Appellees
provi de any evidence to prove this essential finding at the section 120.57
hearing. Thus, SAVE argues, the Commission erred in not granting its request
that the case be renmanded for findings on whether the MSSWpernit is consistent
with the District's floodplain restoration objectives. SAVE urges that, as in
Matter of Surface Water Permit No. 50-01420-S, Challancin v. Florida Land and
WAt er Adj udicatory Conmin, 515 So.2d 1288 (Fla. 4th DCA 1987), where the
proposed devel opment was ruled to be inconsistent with established state policy
to restore and protect Lake keechobee and adj acent |ands, we should do the sane
in this case

We find this argunment unsupported by the record and the |law cited by SAVE
The hearing officer's recormended order contains several pages of findings of
fact relating to the factors required to be established by an applicant seeking
an MSSWpermit, as set forth in section 403.813(2)(g) and rules 40C 4.091, 40C
4.301, 40C-41.063, 40C-42.041 and 40C 42.061. These findings of fact support
t he recommended concl usi on of |aw that:

12. As to each of the engineering, water
quality, and environnental criteria appli-
cable as outlined above, the Applicant has
est abl i shed and has provided reasonabl e
assurance, that the construction, operation
and mai nt enance of the proposed project
wi Il not adversely affect the water quality
standards in waters of the state.

13. Additionally, the Applicant has
establ i shed that the proposed project wll
not, on bal ance, adversely affect the
wet | ands on-site and has shown that the
wet | and functions will be enhanced by the



wetl ands to be created on the subject site.
It is anticipated that the wetland to be
created will function nore effectively than
those areas to be disrupted.

These recommendati ons and the supporting findings of fact were adopted in the
District's final order.

The Conmission's order, in ruling on this issue,
states:

11. Wth regard to DER s second poi nt
on the inconsistency between the overal
objectives of the district and the permtting
project, the Hearing Oficer concluded that the
overal |l objectives of the district were net
by the applicant. This is also another
i nstance of the issue not being litigated.
And what party is better able to find that
the i ssuance of the permt is not consistent
with the district objectives than the
district's governing board. The board did not
so state by its vote to accept the Hearing
Oficer's recomendati on and i ssue the permt.
Mor eover, our purpose in conducting this
reviewis to ensure that the order of the
district is consistent with the purposes and
provi sions of Chapter 373, Florida Statutes.
DER does not cite a provision or purpose of
Chapter 373 that is violated by the issuance
of the permt. (Nor does SAVE in its brief
filed in this review proceeding.) Instead,
DER states it is unable to reconmend to the
Conmi ssion that the order is consistent
wi t hout findings concerning the overal
objectives of the district with regard to
acquiring floodplain in the upper St. Johns
Ri ver basis and for that reason reconmends
remand.

12. SAVE argues, largely for the sane
policy reasons, and on the basis of evidence
appended to its brief that is outside the
record. 7/

7/ Smith's Mdtion to Strike this evidence
fromthe record is granted. See Rule 42-
2.014(3) and f.n. 3, above.

that the permt should be rescinded or the
case remanded for findings on the issue of
consistency with the district's objective of
restoring the upper basin of the St. Johns.



As we state in footnote 3, above, our review
is appellate in nature by virtue of Section
373.114, 8/

8/ Section 373.114(1)(b) , F.S.

and our own rul es prohibit consideration of
evi dence outside the record. 9/

9/ Rule 42.2014(3), F.AC.

As Smith argues in his brief:

SAVE has not shown in the record,
and cannot show, that the Saba
Hanmmocks project would interfere
wi th any programed work or

acqui sition of the Upper St. Johns
Ri ver Basin Project. SAVE has not
shown in the record, and cannot
show, that the Sabal Hammocks

proj ect reduces floodplain storage
inthe St. Johns River. SAVE has
not shown in the record and cannot
show, that the Sabal Hammocks
project woul d destroy wetl and
resources of the St. Johns River.
SAVE has not shown in the record,
and cannot show, that the Saba
Hanmmocks proj ect woul d reduce
water quality to the St. Johns
River. There is absolutely no
record support for SAVE s

cl ains regardi ng policy

conflicts .

(Smth's Answer Brief, pgs. 18-19).

13. Wiile there is nothing in this
record to justify rescinding the permt or
remandi ng the case, the point made by SAVE
DER and the Florida Gane and Fi sh
Conmi ssion 10/

10/ See letter fromthe Ganme and Fi sh
Conmi ssion to Carol Browner, Secretary of
DER, dated Cctober 10, 1991, attached to
DER s recomendati on

regardi ng fl oodplain policy is one that
demands attention. The objective of pro-



tecting floodplain in the upper basin of the
St. Johns River, and for that matter
statewi de, should be of the highest priority
to the St. Johns River Water Managenent
District, other water managenent districts,
and the Departnent of Environnental Regul a-
tion. We therefore direct the districts and
DER to commence the devel opnent of fl ood-
plain protection policy and request the
Secretary of the Departnment, in conjunction
with the Executive Directors of the
Districts, to report to us on the status of
t he devel opnent of such policy on a DER
agenda within 6 nonths of the execution of
this order, that is by the May 19, 1992
nmeeting of the Governnent and Cabi net.
Furthernore, confined as our reviewis to
the record of this proceeding, we do not
regard our affirmance of the Final Order

of the district as setting any precedent

for devel opnent in fl oodpl ains.

(Enphasi s added.)

SAVE does not dispute the hearing officer's findings of fact in support of
t hese conclusions. Rather, its argunment focuses entirely on the failure of the
reconmended order, the District's final order, and the Conmi ssion's order to
require further findings on whether the project covered by the application is
consistent with the objective of the District to restore the historic floodplain
of the upper St. Johns River basin. However, this specific objective is not
referred to in any of the cited rules and, as the Conmi ssion ruled, this
speci fic objective was not the subject of any proof of non-rule policy presented
at the section 120.57 hearing. Hence, SAVE failed to establish on this record
that there was any such objective or policy in effect at the tine this
application was being processed. Finding an absence of any such policy or
obj ective, the Conm ssion directed that the appropriate state agencies establish
such policy and report back within six nmonths. The Comm ssion commtted no
error In ruling that it could not remand for further proceedings for the purpose
of showi ng conpliance vel non with an unproven and unestablished policy. For
this reason, SAVE s reliance on Matter of Surface Water Permt No. 50-01420-5,
515 So.2d 1288, is entirely msplaced, as there was anple evidence in that case
establishing the stated policy and objective regarding the protection of Lake
Okeechobee.

Inits argunent to this court, SAVE erroneously attenpts to rely on what it
characterizes as "record evidence" establishing the District's objective of
restoring the historic floodplain. This "record evidence" consists primarily of
the statenents of Comm ssion nenbers nmade at the Conmi ssion's neeting and
statenments nade in the Commission's final order. Qbviously, these matters do
not constitute matters of evidence that have been properly admitted in the
record. The transcript of the Conm ssion hearing indicates that none of the
i ndi vidual s nanmed in SAVE s argunment (Attorney General Butterworth, Insurance
Conmi ssi oner Gal | agher, and Educati on Comni ssioner Castor) gave sworn testinony
i ntended to be evidence in the case. |Indeed, the Conm ssion's order properly
notes the limtation inmposed by its appellate function and that its decision in
this case nust be confined to the evidence made in the record at the section
120. 57 heari ng.



SAVE has not directed us to an applicable permtting rule or to a portion
of the record that establishes the existence of an enforceable "objective" that
the District failed to consider, and has not challenged the findings that the
applicant has net all other applicable permtting requirements. Therefore, we
find no error in the Commssion's ruling on this issue.

The Conm ssion's order is AFFI RVED

ERVIN and ALLEN, JJ., CONCUR

ENDNOTES

1/ SAVE is the acronymfor Sportsnmen Against Violating the Environnent. It is
an organi zation of individual persons and representatives from groups who use
the waters of Lake Poinsett and its surrounding areas for recreational and

busi ness purposes. No issue is made regarding SAVE s standing to litigate the
issues raised in this case.

2/ The District's statutory authority to require and process permts for the
construction or alteration of any stornwater managenent systemis set forth in
section 373.413, Florida Statutes (1991). Subparagraph (1) of that section
perm ssively authorizes the governing board of the District to require permts
and i nmpose reasonabl e conditions to assure that such construction or alteration
"will conmply with the provisions of this part and applicable rules pronul gated
thereto and will not be harnful to the water resources of the district." The
Department of Environnmental Regulation is given concurrent authority to
excerci se such permtting authority; "however, to the greatest extent
practicabl e, such power should be del egated to the governing board of a water
managenent district."” Subsection 373.016(3), Fla. Stat. (1991).

3/ The Commission ruled that the legality of the perineter of the original dike
was not litigated because this issue was not pleaded in SAVE s initial pleading
and SAVE did not offer any proof in support of this contention. SAVE contends
this ruling is mani fest error because the hearing officer "made specific
findings of fact and conclusions of |law regarding the legality of the origina
dike as well as closure of the breaches.” W need not be concerned with the
correctness of this specific ruling, however, because the Conmm ssion further
concl uded, on the basis of the record before it, that the applicant Smth nmade a
prima facie showi ng that the dike was legally constructed, and thereby shifted
the burden to SAVE to dispute this showing by the presentation of contradictory
evi dence, a burden which the Comm ssion found SAVE failed to carry.

4/ This rule and the parties refer to the "Applicant Handbook" as providi ng
additional information regarding the permtting requirements. W note, however,
t hat the handbook is not part of the rule, and it was not included in this
record, even though a portion of it was quoted in the hearing officer's
recomended order. In any event, it is not necessary to review the handbook's
contents to decide this appeal

5/ This permitting authority under chapter 253 was |later transferred to DER
6/ W also take note of SAVE s argunent that subsection 403.813(2)(g) conflicts

wi th subsection 373.406(2)(which does not require an MSSWpermt to alter the
topography of the land if agricultural activity is involved) because subsection



403.813(2)(g) exenpts activities not exenpted under section 373.406, and the
only way to avoid the conflict is to give greater weight to section 373. 406
because it applies specifically to MSSWpernmts and does not apply to the
activity In the present case that inpounds or obstructs surface water. W
decline to consider this argunment because the record indicates that it was
neither raised below nor ruled on by the hearing officer, the District, or the
Conmi ssi on.



