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C. E. M DDLEBROCKS, d/b/a

WEKI VA FALLS RESORT,
Petiti oner,

DOAH CASE NO. 86-2101

VS.

ST. JOHNS Rl VER WATER
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case on Novenber
6 and 7, 1986, in Olando, Florida, before M M Parrish, a duly designated
Hearing Oficer of the D vision of Adm nistrative Hearings. At the hearing the
parties were represented as foll ows:

For Petitioner: Martin S. Friedman, Esquire
MYERS, KENI N, LEVI NSON & RI CHARDS
2544 Bl airstone Pines Drive
Tal | ahassee, Florida 32301

For Respondent: Wayne E. Flowers, Esquire
Post O fice Box 1429
Tal | ahassee, Florida 32078-1429

I NTRCDUCT! ON AND | SSUES

In their Prehearing Stipulation, the parties described the nature of the
controversy as foll ows:

This matter involves a challenge to a Technica
Staff Report and Recommendati on made by Respon-
dent's staff on a consunptive use permt applica-
tion for water submtted to Respondent by
Petitioner. Petitioner owns a recreational
facility where water is being used. The Staff
Report recommends that certain conditions be

i nposed upon the permt proposed to be issued to
Petitioner placing limtations on the anount of
wat er which may be consuned by Petitioner and
requiring Petitioner to report on nunbers of
persons utilizing Respondent's facility.



In that same stipulation, the parties described their respective positions
as follows:

A. Petitioner's Position

The present use of water at the Wekiva Falls
Resort is a reasonabl e beneficial use which
shoul d not be reduced or limted by permt
conditions. The standpi pes through which

the water flows are not wells and therefore
shoul d not be subject to any regul ati on by
Respondent. The placenent of the standpipes
did not increase the flow of water but rather
captured the already existing flow from natura
springs which existed on the property prior

to the placenment of the standpipes. Petitioner
feels his use does not cone within the
permtting power of Respondent, and that if

it does, its use should be allowed to
continue wi thout any reductions in flow

B. Respondent's Position

After review of Petitioner's consunptive use
permt application for the use of water enanating
fromtwo standpi pes, one twenty-four (24)
inches in dianmeter and the other fourteen

(14) inches in dianeter, the staff of the
District determ ned that the standpi pes were
wel s subject to the District's regulation
under Chapter 40C-2, Florida Administrative
Code, and recomended approval of the permt
with certain conditions requiring a reduction
in flow during certain | ow or non-use peri ods.

This matter arose fromPetitioner's application to the District for a
consunptive use permt that would allocate water to the Petitioner from water
flowing froma 24-inch netal pipe and a 14-inch netal pipe for use at
Petitioner's canpground. The District maintains that, not only is the water
that is drawn fromthe netal pipes and used at the canpground regul ated pursuant

to Part Il of Chapter 373, Florida Statutes, but also that the remaining water
that flows fromthe two netal pipes and is used by Petitioner to maintain a
swimmng area is regulated pursuant to Part Il of Chapter 373, Florida Statutes.

The Petitioner has not applied for an allocation of water for maintaining the
swi nm ng area. Even though the Petitioner has not applied for such an

al l ocation, the use of water for maintaining the swimrmng area has been

eval uat ed because the Petitioner maintained that, even if the water used to
maintain the swnmring area is regulated pursuant to Part Il of Chapter 373,
Florida Statutes, the flow of water fromthe netal pipes should not be
restricted in any fashion fromthe ongoing flow Thus, the issues presented are
whet her the application that was applied for should be granted, whether the
Petitioner has to apply for an additional allocation in order to continue using
water to maintain the swimmng area, and what, if an additional allocation is
sought, the permt would be.

In their Prehearing Stipulation the parties also agreed to the foll ow ng
i ssues of |aw

1. The Division of Adm nistrative Hearings
has jurisdiction over the subject matter of



and the parties to this proceedi ng subject
to Section 120.57(1), Florida Statutes.

2. To the extent the standpi pes |ocated on
Petitioner's property are deternmined to be
wel I's, they are governed by and subject to
t he provisions of Chapter 373, Florida
Statutes, and Chapter 40C 2, Florida
Admi ni strative Code. The procedural rules
whi ch apply to this proceeding are Chapters
40C-1, 28-5, and 22-1, Florida Adm nistrative
Code.

The parties also agreed to the followi ng as being the ultimte issues of
fact which remained to be litigated.

1. \Whether the two standpi pes constitute an
excavation that was drilled, cored, washed,
driven, dug, jetted, or otherw se constructed
with the intended use of such excavation to be
for the location, acquisition, devel opment, or
artificial recharge of water.

2. \ether the continued use by Petitioner
of water at pre-permt levels is a use of
water in a quantity necessary for econonic
and efficient utilization for a purpose and
in a manner which is both reasonabl e and
consistent with the public interest.

3. \Whether the continued use of water by
Petitioner at pre-pernmt levels would increase
t he danger of saline water encroachnent.

4. \Whether a reduction in flow of water wll
result in a reduction in water quality for
the uses nmade of the water by Petitioner

5. Wiether a reduction in flow of water woul d
have adverse inpacts on the quality of water
in the Wkiva R ver.

Subsequent to the hearing, a transcript of the proceedings at hearing was
filed on Decenmber 22, 1986, and, pursuant to request of the parties, they were
all owed 30 days fromthat date within which to file their proposed recomended
orders. Both parties filed proposed recommended orders containi ng proposed
findings of fact and conclusions of law. The proposed recommended orders have
been carefully considered and a specific ruling on each proposed finding of fact
submtted by each party is contained in the Appendi x which is attached to and
i ncorporated into this Recormended Order

FI NDI NGS OF FACT
Based on the stipulations of the parties, on the exhibits received in
evi dence, and on the testinony of the witnesses at the hearing, | make the
foll owi ng findings of fact.

Fi ndi ngs based on adm ssi ons
in prehearing stipulation

1. Petitioner is a private individual who owns and does business as the
Wekiva Falls Resort in Lake County, Florida.



2. Respondent, a special taxing district created by Chapter 373, Florida
Statutes, is charged with the statutory responsibility of the adm nistration and
enforcenent of permtting programs pursuant to Part Il of Chapter 373,
Consumptive Uses of Water, specifically Sections 373.219 and 373.223, Florida
Statutes, and Chapter 40C- 2, Florida Adm nistrative Code. The District is the
agency affected in this proceeding. The District has assigned Petitioner's
permt application, which is the subject of this proceeding, the permt nunber
2- 069- 0785AUS.

3. On Septenber 4, 1985, Petitioner submtted to Respondent a CUP
application nunber 2-069-0785AUS to withdraw water fromtwo wells, one 14 inches
in dianmeter and the other 24 inches in dianeter, |ocated on Petitioner's
property in Lake County, Florida.

4. The water which flows fromthe two standpi pes flows through a creek
whi ch was inproved by Petitioner, said creek having as its term nus the Wkiva
Ri ver. The standpi pes were put in place by Petitioner or his authorized agents
or enpl oyees in 1972.

5. The area of the Wkiva River into which the creek leading fromthe two
st andpi pes fl ows has been designated as an aquatic preserve and an "CQutstandi ng
Fl orida Water."

6. On May 23, 1986, Respondent's staff gave notice of its intent to
recommend approval with conditions of Petitioner's CUP application nunber 2-069-
0785AUS.

7. Petitioner's Petition for Adm nistrative Hearing was tinely filed with
the District.

Fi ndi ngs based on evi dence at hearing

8. Petitioner filed his CUP application on Septenber 4, 1985, one week in
advance of the Septenber 11, 1985, deadline for existing users of water to file
applications which would establish and protect their existing user status.
Petitioner's application requests an allocation of 31.7 mllion gallons per year
(mgy) for the follow ng uses: 8 per cent for cooling and air conditioning, 3
per cent for outside use, and 89 per cent for commercial and industrial use.
Petitioner has nade no application for any allocation of water for water based
recreation.

9. The Wekiva Falls Resort property consists of approxinmately 140 acres
stretching 4800 feet in |l ength between Wkiva R ver Road and the Wkiva River.
The property is |located al ong the Wkiva R ver between State Road 46 and the
Orange County, Florida, line. Sem nole County, Florida, is on the opposite side
of the Wekiva River fromthe subject property.

10. Petitioner purchased the subject property in 1968. At that tine it
was a heavily overgrown rural tract. Petitioner observed a stream which cane
under Wekiva River Road, passing through seven culverts, and running the | ength
of the property to the Wekiva River. This streamcarries runoff from
Petitioner's property as well as runoff from areas west of the property on the
opposi te side of Wkiva River Road.

11. At a point approximately m dway between the Wkiva R ver and Wkiva
Ri ver Road, along the stream a depressional area was |ocated by Petitioner



t hrough which the streamflowed. Petitioner observed that nore water was
fl owi ng downstream from the depressional area than upstream

12. Petitioner's property is located in an area of natural artesian flow
where springs or seeps are not uncommon. Because the area in which the subject
property is located is one of natural artestian flow, it is likely that a
surficial seep of water existed in the depressional area which generated a fl ow
of water. None of the avail abl e geol ogi cal or hydrogeol ogi cal information or
data woul d indicate the existence of a spring or springs on this site prior to
the drilling undertaken by Petitioner. At the time the first well was drilled
by Dick Joyce Well Drilling, Inc., no spring was observed by the driller
Further, in conversations with the Executive Director of the District in 1974,
no mention was nade by the Petitioner of the existence of a spring or springs at
the site prior to drilling.

13. On July 17, 1969, Petitioner nmeasured the stream fl ow and cal cul at ed
same to be 23.97 cubic feet per second. The nethodology utilized by Petitioner
in measuring the streamflowin its natural state was an accepted mnet hodol ogy.
However, this nmeasurenment did not discrimnate between the water flowing into
t he depressional area fromthe streamcarrying runoff fromthe | ands upstream of
t he depressional area and the water originating fromsurficial seeps in the
depressional area. Thus, this amunt cannot be utilized or relied upon as a
nmeasur enent of the anount of water enmanating from seeps in the depressional area
before drilling was undertaken by Petitioner. Neverthel ess, other evidence
i ndicates that the total volume of water flowing fromPetitioner's property into
t he Weki va River was probably substantially the sane both before and after the
installation of the two wells on Petitioner's property. 1In any event, the
installation of Petitioner's wells does not appear to have increased the flow of
t he Weki va Ri ver downstream of where Wekiva Canoe Creek di scharges.

14. I n undertaking the devel opnent of his property as a
resort/ canpground/ recreational vehicle facility, Petitioner dug out the
depressional area and used a dragline to open up the creek fromthe depressiona
area downstreamto the Wekiva River. At a point approximtely 200 feet west of
the Wekiva River, Petitioner dredged a wide area to construct a marina with
access through the creek to the Wkiva River.

15. In an effort to obtain a controlled flow of water, Petitioner
contracted Dick Joyce of Dick Joyce Well Drilling Inc. to drill a well fourteen
inches in dianeter at a site along the bank of the depressional area designated
by Petitioner. The well was drilled by Joyce in August of 1972. The well was
drilled using a cable rig to a depth of 107 feet, with casing being driven to a
depth of 58 feet. The drilling procedure excavated a hole in the ground,
penetrated rock, and resulted in the flow of ground water to | and surface. The
top of the 14-inch well extends 4 to 5 feet above | and surface.

16. In a further effort to obtain a controlled flow of water, Petitioner
subsequently contracted Central Florida Drillers to drill a second well, twenty-
four (24) inches in dianmeter. This well was drilled in 1973 al ong the bank of
t he depressional area, at a spot identified by Petitioner, in the same genera

vicinity as the previously drilled 14-inch well. The well was also drilled
using a cable rig to a depth of 120 feet with casing being driven to a depth of
84.7 feet. The drilling procedure excavated a hole in the ground, penetrated

rock, and resulted in the flow of ground water to | and surface. The top of the
24-inch well extends 5 feet above |and surface.



17. Central Florida Well Drillers Inc. prepared and maintained a driller's
log of the 24-inch well, recording the conposition of the stratigraphic colum
t hrough which the drilling equi pnent passed. The lithol ogy shown in the
stratigraphic colum is indicative of the geology normally found in a well
drilled in this geographical area. The |og shows penetration of the nornal
stratigraphic colum for this area and does not show a spring bore that had been
filed in by materials at an earlier date.

18. The drilling of the two wells by Petitioner substantially altered the
natural conditions on the property as they existed prior to 1972.

19. The top of the Floridan aquifer in the geographical region in which
Petitioner's wells are located is encountered at depths ranging from50 to 100
feet below | and surface.

20. The ampunt of water flowing fromthe wells has been variously reported
and cal cul ated since the wells were installed. Petitioner's pronotiona
materials, which bill the resort as honme of the "world' s largest flowing well,"
asserts the maximumfree fl ow capacity to be 72 mllion gallons per day (ngd).

At another point in time, flowfromthe larger well was said to be 28.8 ngd and
the flow fromthe smaller well 11.5 ngd. Respondent's staff, in preparing its
techni cal staff report, calculated the total flowage fromthe two wells to be 18
mgd. In his application for a permt to operate a public bathing facility filed
with the Florida Departnment of Health and Rehabilitative Services (HRS)
Petitioner indicated the total flowage to be 16 ngd. For purposes of the
determ nation to be nmade by this Order, the parties stipulated at the hearing to
a total flowage figure of 12.47 ngd.

21. Petitioner has operated and continues to operate the facility as a
canpground and water based recreational site. The central thene of the use of
Petitioner's property is the recreational use of water. The water based
recreation includes swi nmng, boating, tubing, and fishing, and is centered
around the two flowing wells. The designated swi nming area extends froma
retaining wall |ocated just west of the westernnost of the two wells to a
foot bri dge which crosses Canoe Creek west of the Marina. The supply of water
for recreational use cones primarily fromthe two wells.

22. The streamwhich originally existed on the property and which carries
runof f fromthe nore western part of Petitioner's property and fromoff-site
enters the designated swnmng area at the retaining wall on its westernnost
edge. The water which cones fromthis stream and which is introduced into the
western end of the swinmmng area contains high | evels of bacteria and colifornmns.
Bet ween the hours of 6:00 a.m and 6:00 p.m, Petitioner operates a sunp punp
which redirects this high coliformwater eastward around a maj or portion of the
swimrng area to a point still within the swinmmng area. For the remaining
twel ve hours per day, this high bacteria, high coliformwater is allowed to flow
directly into the swimm ng area. Petitioner could reduce the | evel of bacteria
and coliforms in the swinmm ng area by sinply operating the sunp punp for 24
hours a day and/or introducing the water so punped back into Canoe Creek at a
poi nt further downstream east of the designated swiming area. |In addition
runof f froma stormdrain which was constructed by Lake County, Florida, as a
result of an easenment granted to them by Petitioner, enters Canoe Creek at a
poi nt downstreamfromthe wells but east of the footbridge, within the
designated swi mmng area. When stormmater is conveyed through this stormdrain,
it also introduces coliforns into the swinmng area at the point where the storm
drain intersects Canoe Creek



23. The gate valves on each of the two wells are frozen in a conpletely
open position. The wells are presently flow ng at nmaxi num capacity 24 hours a
day without regard to whether the facility is being used or not. Petitioner
does not presently have the capability to increnmentally control the flow of
water, short of utilizing a plug to conpletely shut off the flow of water from
one or the other or both of the two wells. Petitioner does, however, have the
capability of installing a hydraulic cylinder renote control systemin the wells
whi ch would allow himto control the flow of water incrementally fromthe wells
via a phone line.

24. The use of Petitioner's facility varies by season, nonth, day of the
week, and tinme of day, and according to weather conditions on a particul ar day.
Al t hough Petitioner did not have records avail abl e showi ng the nunber of persons
utilizing a particular part of the facility for a particular purpose on a
particul ar day, nost of Petitioner's revenue, at |east during the sumrer nonths,
is generated by day use swimers and picnickers. The swinmng facility is nost
heavily used during daylight hours in the sunrer nonths. More custoners use the
swinmmng facilities on Saturday and Sunday than during the weekdays. Use is
l ower during the winter nonths and during tinmes of inclenment weather such as
cl oudy or rainy days. The evidence fails to show the average nunber of bathers
who use Petitioner's facilities at any particul ar season or during any
particul ar weather conditions.

25. Petitioner holds a Swi mm ng Pool -Bathing Place Qperating Permt for
the swimmng area issued by the Florida Departnment of Health and Rehabilitative
Services pursuant to Section 10D-5.120, Florida Adm nistrative Code.

Responsi bility for enforcenent of these adm nistrative regulations is with the
Lake County, Florida, Public Health Unit. Petitioner's permt allows himto
have a maxi mum swi nmi ng pool popul ati on of 2000 bat hers per day, but there is no
evi dence that he has ever had that many bathers on a single day since he
received the permt.

26. There are two prinmary water quality paraneters which Petitioner is
required to maintain within the swiming area, which are delineated in Rule 10D
5.120, Florida Adm nistrative Code. The first is a flowthrough requirenent of
500 gal l ons of water per anticipated bather per 24 hours. On a day when the
swinmmng facility is being utilized by the maxi mum nunber of bathers all owabl e,
2000, the flow requirenent for that day would then be one mllion gallons. For
any day when the bathing population fell bel ow 2000, the gallon flowthrough
requi renent woul d be proportionately reduced.

27. The second water quality paraneter Petitioner is required to maintain
relates to coliformdensities. H gh coliformcount can result in serious
illness. The coliformdensity in the swinmng area nust not exceed 1000 nost
pr obabl e nunber of coliformorganisnms per 100 milliliters.

28. Coliformlevels in the swmring area at any given tinme are dependent
upon several variable factors. Anong these factors is the nunber of coliforns
being introduced into the swimring area. As has previously been di scussed, when
t he sunp punp which reroutes high coliformwater around the upper part of the
SwWinm ng area is not operating, the nunber of colifornms would increase. Also
during periods of rainfall, coliforns are washed into the swinmng area in
runof f which enters fromoverland and through the stormdrain which enters the
| ower part of the swi mmng area.

29. Tenperature is a variable factor which affects coliformlevels. As
tenperatures increase, bacteria nultiply nore rapidly, and thus coliformlevels



i ncrease. The nunmber of human beings utilizing the water at a given tine

i npacts coliformlevels in that, since humans are producers of coliforns, when
greater nunmbers of humans are in the water, higher coliformlevels would
normal ly result. These factors coalesce in that high tenperatures nornmally
occur during the sumer nonths which contain the days of nobst intense usage, and
thus high coliformlevels would be expected during these tines if all other
factors remain constant. Conversely, during the winter nonths, when facility
usage is lowest and tenperatures are |owest, |lower coliformlevels would be
expect ed.

30. One additional variable factor which affects coliformlevels is the
anmount of water flow ng through the swinmmng area. Water dilutes any
contam nants or pollutants that come into the system Petitioner attenpted to
show a correlation between rate of flow and coliformlevels in excess of 1000
parts per 100 milliliters (ppm. (Petitioner's Exhibit #1) However, because
the date collected did not control for and did not take into account the
presence or non-presence of the variable factors which affect coliformlevels,
no concl usi ons coul d be reached regardi ng whet her water quality could be
mai ntained in the swnmring area in accordance with HRS standards, with periodic
adjustnments to flow fromthe wells. No conpetent substantial evidence was
of fered to show that periodic adjustnents to flow would prevent Petitioner from
nmeeti ng HRS standards for water quality and therefore prevent Petitioner's
continuing the operation of his public bathing facility.

31. The original permt application filed by Petitioner only requested an
allocation of 31.7 mllion gallons per year (ngy), this amount being only the
water utilized for the canpground. The construction of Petitioner's potable
wat er supply for the canpground was approved by the Florida Departnent of
Envi ronnental Regul ation and neets all water quality standards applicable to the
canpground. Al though the water used for the canpground conmes from a pipe
connected to the 24-inch well, this request for water is not related to and does
not account for the water which flows fromthe wells into the swi nmng area and
out through Canoe Creek and is used for recreational purposes.

32. The technical staff report (TSR) prepared by Respondent's staff
recomends granting an allocation of 31.7 ngy of water to Petitioner for
commer ci al and househol d uses (to supply the canpground) and an allocation of
2.55 billion gallons per year (bgy) of water for recreational uses. The
recommended al l ocation for recreational use breaks down to an average daily use
of 7 mllion gallons per day (ngd), representing a 44 per cent reduction in the
anmount of water presently flowng fromthe wells for recreational purposes. The
TSR further recomends a maxi mum daily use for any one day of the year of 18
mllion gallons of water. This reconmendation actually exceeds the present
producti on capacity of the wells.

33. The TSR further reconmends that the overall 44 per cent reduction in
use of water for recreational purposes be achieved by adjustnment of well
di scharges during non-use periods each day and seasonal non-use periods when
bat hi ng and marina use are mininmal. This would require installation of operable
val ves on each of the wells as is also recommended in the TSR Subject to the
[imtation i nposed by the annual allocation and subject to the maxi numdaily
al l ocation, Petitioner would nmake the fl ow adjustnents as conditions warrant and
as he sees fit.

34. The Floridan aquifer in the region surrounding Petitioner's property
i s not expansive; thus there is a maxi mum anmount of water which can be stored
withinit. Wter will tend to discharge at sonme point within the system when



flowis stopped at another point. The drawdown effect on the potentionetric
head caused by the 24-inch well after flowing for a period of twenty-four hours
can be calculated to extend up to two mles west of that well and further to the
east. The excess water flow ng through Petitioner's wells, over and above that
required for recreational purposes, could be tapped and used by other potenti al
consunmers of water within the sanme vicinity, if Petitioner reduced the flow from
his wells.

35. Underlying the Floridan aquifer in the Wekiva River Basin Area is a
| ayer of saline water, the degree of salinity being neasured by the chloride
concentrations in said water. This underlying saline water is relic sea water
and is not salt water being pulled in fromthe oceans. When water is discharged
fromthe Floridan aquifer and potentionmetric pressures are thereby reduced,
saline water is allowed to nove upward and cl oser to the Floridan aquifer
resulting in higher chloride concentrations in the water discharged fromthe
Fl oridan aquifer. The converse is also true. Reductions in discharge tend to
i ncrease potentionmetric pressures which, in turn, would push the saline water
further away fromthe Floridan aquifer

36. Chloride concentrations are the basic neasurenent of water quality.
In neasuring chloride concentrations in water, 250 mlligranms of chloride per
liter of water is the significant figure because this neasuring point is the
hi ghest concentration of chloride that is recomended for public drinking water
supplies.

37. Data has been collected regarding chloride concentrations in water
taken fromthe Floridan aquifer beneath the Wkiva R ver basin and shows
significant changes during the period from 1973 to 1986. In a United States
Ceol ogi cal Survey (USGS) study of water quality in the Floridan aquifer beneath
the Wekiva River basin, conducted in 1973-74, an area or isochlor of water with
chl ori de concentrations exceeding 250 (ppm) was identified. Petitioner's wells
were included in this study, and the chloride level in his wells was neasured at
230 ppm The isochlor depicting water with chloride concentrations exceedi ng
250 ppm extended southward to a point north of Petitioner's property.

38. A followup study begun in 1986 shows that the area or isochlor of
water with chloride concentrations exceedi ng 250 ppm has extended itsel f, noving
southward to include and pass the Petitioner's wells, past the Lake County
border line which [ies to the south of Petitioner's property and into O ange
County, Florida. 1In 1986 Petitioner's wells produced water which nmeasured 296
ppm and 312 ppmrespectively.

39. Because the 1986 study was not conplete as of the tinme of hearing, no
clear determinations can be made as to the extent to which the Petitioner's
wel I s have contributed to the southward mgration of the 250 ng/1 of chloride
base line. At a mnimum the withdrawals of water fromPetitioner's wells is
having a localized inpact in the imediate vicinity of those wells. Reduction
of the flows fromPetitioner's wells would, at a mininmum result in an
i nprovenent in the chloride levels in a localized area. That inprovenent in
conjunction with simlar inprovenments at other wells in the area could
ultimately result in a nore regional inprovenent of the chloride |evels.

40. Because of the factors observed indicating a deterioration of the
aquifer systems in the face of increased demand, Respondent's staff has created
Special Condition Zones in an effort to identify areas within the Wkiva R ver
basi n where hydrol ogi ¢ conditions warrant concern and special attention. Zone
One, in which Petitioner's property is located, is the area of greatest concern



because of observed changes within the hydrologic regine. Special permt
condi ti ons have been created for these zones to insure that no nore water than
is needed for a specific purpose is allocated to any user in the area.

41. The flows fromPetitioner's wells provide a benefit to the Wkiva
River by diluting the pollutants which flowinto the river. The cascadi ng water
fromthe standpi pes aerates the water, which in turn increases the oxygen |evels
which is of benefit to the invertebrates, fish, and other animals that live in
the water. The flows fromPetitioner's wells account for approximtely six or
seven per cent of the flow of the Wkiva R ver at the gauging station at State
Road 46. Neverthel ess, no persuasive conpetent substantial evidence was offered
to show that an overall 44 per cent reduction in flow fromPetitioner's wells
woul d in any significant way inpact the quality of water in the Wkiva R ver.

42. The District staff recommended that numerous "standard genera
conditions"” and numerous "ot her conditions"” which relate specifically to this
project be incorporated in Petitioner's CUP permt. Those conditions are set
forth at Iength in Respondent's Exhibit No. 6 and it would serve no usefu
purpose to repeat themall here.

CONCLUSI ONS OF LAW

Based on the foregoing findings of fact and on the applicable | ega
principles, I make the follow ng conclusions of |aw

43. The Division of Adm nistrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Sec. 120.57(1), Fla.
Stat.

44. The District is the adm nistrative agency which has the authority to
adm ni ster and enforce the provisions of Chapter 373, Florida Statutes, and the
del egat ed provi sions of Chapter 403, Florida Statutes, as well as the rules and
regul ati ons pronul gated thereunder, including Chapter 40C 2, Florida
Adm ni strative Code.

45. The District is authorized to require permts for the consunptive use
of water and to inpose such reasonable conditions as are necessary to assure
that such use is consistent with the overall objectives of the District and is
not harnful to the water resources of the area. See Sec. 373.219, Fla. Stat.

46. Pursuant to Rule 40C 2.041(1), Florida Adm nistrative Code, unless
expressly exenpted by law, a consunptive use permt is required:

(a) |If the average annual daily withdrawal
is to exceed one hundred thousand (100, 000)
gal l ons average per day on an annual basis;

(b) If the withdrawal equipnent or other
facility has a capacity of nore than one
mllion (1,000,000) gallons per day;

(c) If the withdrawal is froma conbi nation
of wells or of other facilities or of both,
havi ng a conbi ned capacity of nore than one
mllion (1,000,000) gallons per day; or

(d) If the withdrawal is froma well in
whi ch the outside dianeter of the |argest
per manent water bearing casing is six inches
or greater. For purposes of this section



the diameter of the well at ground surface
will be presuned to be the dianeter of the
well for the entire length unless the well
owner or well contractor can denonstrate that
the well has a snaller dianmeter water bearing
pi pe bel ow ground surface.

47. Section 373.303(7), Florida Statutes, defines the term"well" as
fol | ows:

"Well" neans any excavation that is drilled,
cored, bored, washed, driven, dug, jetted, or
ot herwi se constructed when the intended use
of such excavation is for the |ocation

acqui sition, developnent, or artificial
recharge of ground water

48. Section 373.203.(2), Florida Statutes, defines the term™"artesian
wel|" as follows:

An "artesian well" is defined as an artificial
hole in the ground from which water supplies
may be obtai ned and which penetrates any water-
bearing rock, the water in which is raised to
the surface by natural flow, or which raises
to an el evati on above the top of the water-
bearing bed. "Artesian wells" are defined
further to include all holes, drilled as a
source of water, that penetrate any water-
bearing beds that are a part of the artesian
wat er system of Florida as determ ned by
representatives of the Florida Geol ogi ca
Survey or Departnment of Environmental Regul ation

49. Section 373.209, Florida Statutes, reads as follows, in pertinent
part:

(1) No owner, tenant, occupant, or person in
control of an artesian well shall know ngly
and intentionally:

(a) Alowthe well to flow continuously
wi thout a val ve or nechani cal device for
checking or controlling the flow

(b) Permt the water to flow unnecessarily.

(c) Punp a well unnecessarily.

(d) Permt the water fromthe well to go to
wast e.

(2) Awell is exenpt fromthe provisions
of this section unless the Departnent of
Envi ronnent al Regul ati on can show that the
uncontrolled flow of water fromthe well does
not have a reasonabl e and beneficial use, as
defined in s. 373.019(5).

50. Section 373.206, Florida Statutes, reads as follows, in pertinent
part:



Every person, stock conpany, association,
corporation, county, or rmunicipality owning
or controlling the real estate upon which is
|ocated a flowing artesian well in this state
shall, within 90 days after June 15, 1953,
provi de each such well with a val ve capabl e
of controlling the discharge fromthe well
and shall keep the valve so adjusted that
only a supply of water is available which is
necessary for ordinary use by the owner
tenant, occupant, or person in control of the
| and for personal use and for conducting his
busi ness.

51. Section 373.223(1), Florida Statutes, reads as follows:

(1) To obtain a permt pursuant to the
provi sions of this chapter, the applicant
nmust establish that the proposed use of water:
(a) 1s a reasonabl e-beneficial use as defined
ins. 373.019(4);
(b) WII not interfere with any presently
exi sting |l egal use of water; and
(c) 1s consistent with the public interest.

52. And Section 373.226, Florida Statutes, goes on to provide as foll ows
with regard to existing uses:

(1) Al existing uses of water, unless
ot herwi se exenpted fromregul ation by the
provisions of this chapter, may be continued
after adoption of this permt systemonly
with a permt issued as provided herein.

(2) The governing board or the depart nment
shall issue an initial permt for the
continuation of all use in existence before
the effective date of inplenentation of this
part if the existing use is a reasonable
beneficial use as defined in s. 373.019(5),
and is allowabl e under the comon |aw of this
state.

(3) Application for permt under the
provi sions of subsection (2) nmust be nade
within a period of 2 years fromthe effective
date of inplenmentation of these regul ations
in an area. Failure to apply within this
peri od shall create a concl usive presunption
of abandonnent of the use, and the user, if
he desires to revive the use, nust apply for
a permt under the provisions of s. 373.229.

53. The Applicant's Handbook, Consummative Uses OF Water, (hereinafter
"Applicant's Handbook"), which is adopted by reference by Rule 40C 2.101(2),
Fl orida Adm nistrative Code, defines the term"consunptive use" as follows, at
Section 2.0(e): "Any use of water which reduces the supply fromwhich it is
wi t hdrawn or diverted."



54.

55.
swW mi ng ar ea.
but does dispute use at the sw nm ng area.
supports a conclusion that the Petitioner
woul d hardly be opposing restrictions on flowif he did not.
of the evidence al so supports a concl usion

Pursuant to Section 10.3 of the Applicant's Handbook, the follow ng
criteria nust be met in order for a use of water to be considered to be a
reasonabl e beneficial use:

(a) The use nust be in such quantity as is
necessary for economc and efficient utiliza-
tion. The quantity applied for nust be within
accept abl e standards for the designated use
(see Section 12.0 for standards used in
eval uation of need/allocation).

(b) The use nust be for a purpose which is
bot h reasonabl e and consistent with the
public interest.

(c) The source of the water must be capable
of producing the requested anounts of
water. This capability will be based upon
records available to the District at the tine
of evaluation. An eight of ten year capability
wi || be considered acceptabl e.

(d) The environmental or econonic harm caused
by the consunptive use nust be reduced to an
accept abl e anount. The methods for reducing
harm i ncl ude: reduci ng the anount of water
wi t hdrawn, nodifying the nmethod or schedul e
of withdrawal, or mtigating the damages
caused (see al so subsections 9.4.3 and
9.4.4 of this Handbook).

(e) To the degree which is financially,
environnental Iy, and socially practicable,
avai |l abl e water conservation and reuse
nmeasures shall be used or proposed for use.

(f) The consunptive use should not cause
significant saline water intrusion or further
aggravate currently existing saline water
i ntrusion problens.

(g) The consunptive use should not cause or
contribute to fl ood damage

(h) The water quality of the source of the
wat er shoul d not be seriously harnmed by the
consunptive use

(i) The water quality of the receiving body
of water should not be seriously harnmed by the
consunptive use. A valid permt issued pur-
suant to Section 17-4.24 or Section 17-4. 26,
F.A.C., shall establish a presunption that
this criterion has been net. Paragraphs (c),
(g), and (i) are not in issue here.

The Petitioner uses water for the canpground as well
The Petitioner does not dispute use of water at the canpground,

The greater weight of the evidence
uses water at the swinmming area. He

as for the

The greater weight

based largely on water quality

changes in the aquifer, that Petitioner's use results in a reduction in the



supply. The Petitioner's evidence concerning the reasons the two pipes were
installed establish that Petitioner withdraws or diverts the water.

Accordingly, it nust be concluded on the facts in this case that Petitioner
makes a consunptive use of water for both the canpgrounds and the sw mr ng area.

56. Petitioner, on the average, withdraws 12.47 nillion gallons per day
over a year fromthe pipes and puts that water to use. Likew se, the pipes,
whi ch are the equi pment or facility through and by which the Petitioner
wi t hdraws the water, have a capacity of nore than one mllion gallons per day.
This is true whether the nmetal pipes are wells or not. Accordingly, the
Petitioner's use neets and crosses the thresholds set forth in Sections 40C
2.041(1)(a) and (b), Florida Adm nistrative Code, and Petitioner is therefore
required to obtain a permt for use of water at the canpground and sw nmi ng area
pursuant to those two threshol ds.

57. Additionally, Petitioner's use at the canpground and sw nm ng area
al so exceeds the thresholds set forth in Section 40C 2.041(1)(c) and (d),
Fl orida Adm nistrative Code, and thus requires a pernit because the two
standpi pes are wells, each with a dianeter in excess of six inches and they
toget her have a capacity of at |least 12.47 nyd.

58. By the use of drilling equipnent utilized by Dick Joyce Wll Drillers
in the case of 14-inch well and Central Florida Well Drillers in the case of the

24-inch well, Petitioner caused excavations or holes to be created in the
ground. The excavations, which went to a depth of 107 feet in the case of the
14-inch well and 120 feet in the case of the 24-inch well, penetrated water-

bearing rock and were clearly made for the purpose of |ocating, acquiring, and
devel opi ng ground water. As a result of the excavation and pl acenment of well
casing, water was raised to an elevation above the top of the water-bearing bed.
The 14-inch and the 24-inch casings are then wells under either of the statutory
definitions set forth above regardl ess of how close they were drilled to an

exi sting spring or seep.

59. Petitioner used water at the canpground and swi mming area at the date
of inplenmentation of consunptive use permitting by the District in the area
within which the Petitioner's property is located, i.e., the lower St. Johns
Ri ver basin. The Petitioner applied for a permt in regard to use at the
canpground but not the swimrming area. Application for the use at the canpground
was nmade at a tine which nmade Section 373.226(2), Florida Statutes, applicable
to the use at the canmpground. However, the Petitioner has failed to submt an
application concerning the use at the swi nming area, so Section 373.223, Florida
Statues, and not Section 373.226(2), Florida Statutes, will apply to
Petitioner's use at the swimm ng area. Since a permt has not been applied for,
the District may order use of water at the swi mmng area di scontinued. See Sec.
373.219, Fla. Stat.

60. Existing users of water are entitled to continue their pre-permtting
uses of water upon showi ng that the existing use is a reasonabl e beneficial use
and al |l owabl e under the common | aw of this state. See Sec. 373.226(1) and (2),
Fla. Stat.

61. Reasonabl e beneficial use nmeans the use of water in such quantity as
i s necessary for economic and efficient utilization for a purpose and in a
manner which is both reasonabl e and consistent with the public interest. See
Sec. 373.019(4), Fla. Stat.



62. The District has calculated that 2.55 billion gallons per year (bgy)
is a sufficient amount of water to enable Petitioner to continue to operate his
recreational facility, despite the fact no application has yet been made for
this usage. The only concern addressed by Petitioner in relation to this
criteria (10.3(a)) is whether the staff's reconmended allocation is sufficient
to allow himto neet HRS water quality standards w thin the designated sw nm ng
area. The recommended average daily allocation is seven tines greater than the
m ni mum fl ow t hrough requirenents set forth in Section 10D 5.120(1), Florida
Admi ni strative Code, for days on which Petitioner nust accommodate the maxi mum
nunber of bathers he is allowed by HRS to have using the facility. The other
water quality standard set forth by HRS, coliformconcentration, is largely
dependent on variabl es such as nunber of persons using the facility, rainfal
and tenperature. |If these variables, either independently or in coal escence,
result in unacceptable coliformlevels, Petitioner has the flexibility under the
proposed permt to increase flows, even up to the maxi num capacity, to nmaintain
water quality in the designated sw mm ng area.

63. In this regard it should be noted that Petitioner did not present any
evi dence regardi ng the nunbers of bathers who actually use his facility.
Rat her, his arguments agai nst reduction of his flow are addressed largely to the
fact that he is authorized to have 2000 bathers. For all the record shows, he
may have never had that many since his HRS permt was issued. The record does
reveal in relative terns that, as one woul d expect, usage varies greatly
dependi ng on the season, the day of the week, and the weather. Those |arge
variations in usage support a conclusion that there are related | arge variations
in the volume of water Petitioner needs to have flow ng through his facility.

64. To allow Petitioner's wells to continue to flow unfettered at nmaxi num
capacity, even during periods of low facility usage or facility non-usage, is
not an economic or efficient utilization of the water. Petitioner does not need
a flow of 12.47 ngd every day to maintain his business. The water which now
unnecessarily flows to the Wkiva R ver could be tapped and used for other
beneficial purposes within the region. Petitioner does not neet the criteria
set forth in Section 10.3(a) or (b) of the Applicant's Handbook wi thout the
reconmended reductions in flow

65. Neither is the criteria set forth in Section 10.3(b) of the
Applicant's Handbook net w thout reductions in flow The public interest is not
protected when usable water is allowed to go to waste. A use of water which
needl essly wastes water is not a reasonable use of water.

66. The criteria set forth in Section 10.3(d), (f) and (h) of the
Applicant's Handbook are interrelated in this instance in that the evidence
i ndi cates the existence of a saline water intrusion problem which would be
reduced or mtigated by a reduction in withdrawals fromPetitioner's wells.
Failure to so mtigate the problemcould seriously harmthe water quality of the
source of the water. The District criteria regarding saline water encroachment
defines saline water encroachnent as:

(a) Movenent of a particular saline water
interface to a greater distance inland or
towards a wellfield than has historically
occurred as a consequence of seasona
fluctuation or drought . . ., or

(b) A significant increase from
background | evels in chloride concentration
at the base of the aquifer or producing zone



within the area of influence of the
wel | field. Background levels are the
chloride concentrations before w thdrawal s
comrenced.

Section 9.4.2, Applicant's Handbook

These saline water encroachnent criteria relate to detrinmental effects to the
applicant alone or to others; thus it does not matter that Petitioner's use may
only be causing problens to his own water supply and not to that of other users
in the area.

67. Evidence presented shows that the saline water interface has noved
toward Petitioner's wells and, in fact, has noved beyond Petitioner's wells.
Further, chloride concentrations within the area of influence of Petitioner's
wel I s have shown a significant increase between 1973-1974 and 1986, with the
water fromhis wells going frombeing suitable for a public drinking source to
unsui table. Petitioner's continued unabated w thdrawal s have resulted in saline
wat er encroachment within the area of his owmn wells, and could be causing or
contributing to the regional problem Petitioner does not neet the criteria set
forth at Sections 10.3(f) and (h) of the Applicant's Handbook wi t hout a
reduction in flow fromhis wells. The criteria set forth at Section 10. 3(d)
requires reduction in flowif this will reduce the environnmental harm caused by
the consunptive use (i.e., saline water intrusion). The greater weight of the
evi dence indicates that by reducing flow, the saline water interface would
recede, at a mnimumin the area around Petitioner's wells and possibly over a
wi der area.

68. The criteria set forth in Section 10.3(c) of the Applicant's Handbook
requi res use of avail abl e conservation neasures where financially, economcally,
and socially practicable. In this instance, conservation could be effected
t hrough periodic reductions in flow during | ow use or non-use periods. This can
only be acconplished if operable valves are placed by Petitioner on his wells,
as is required by O her Condition No. 9 of the TSR Only with this conservation
nmet hod could Petitioner neet this criteria. |In addition, Section 373. 209,
Florida Statutes, prohibits allowing a well to flow continuously w thout a valve
or mechani cal device for checking or controlling the flow, thus Petitioner
stands in violation of this provision until such tinme as operable valves are
pl aced on the wells.

69. The use of 31.7 ngy at the canpground satisfies Section 10.3(a), (b),
(c), and (e), of the Applicant's Handbook. The anbunt requested is necessary
and wi thin acceptable ampbunts. The use at the canpground is for conmercial and
househol d use and that is use of water for a purpose which is reasonabl e and
consistent with the public interest. The source can produce the water
requested, and the Petitioner enploys avail abl e conservation and reuse neasures.

70. Section 8.2.2 of the Applicant's Handbook |ists nine factors which
have been identified as being inportant considerations in determ ning whether a
use is all owabl e under the common |aw of Florida. These are:

(a) the purpose of the use;

(b) the suitability of the use to the water-
course or | ake;

(c) The economic value of the use;

(d) the social value of the use;

(e) the extent and amount of harm caused by the



use;

(f) the practicability of adjusting the quantity
of the water used by each use;

(g) the protection of existing values, investnents,
and enterprises;

(h) the burden of requiring the users causing
harmto bear the |oss; and

(i) the practicality of avoiding harm

Conpliance with factors (a), (b), (g), and (h) is not in dispute in this
instance. To the extent Petitioner's use of water exceeds the anobunt necessary
for himto operate his bathing facility, the other applicable comon | aw

requi renents are not net.

71. There is no denonstrated econom c and social value to all ow ng
Petitioner to let his wells flow freely. Petitioner derives no econom c benefit
fromallow ng excess water to flow unused into the Wekiva River. There is both
econom ¢ and social value to the public at large to have avail able for use the
addi ti onal water over and above what Petitioner actually needs to keep the
swi nm ng area open and available for use. Only by reducing flow can these
common | aw requi rements be sati sfied.

72. Increased chloride concentrations, which could be curtail ed by
reduci ng use, are harm ng the source of the water which comes through
Petitioner's wells. Reduction of flows, which may reasonably be expected to
cause the saline water interface to recede, is a practical, workable neans of
mai ntai ning Petitioner's investnent in this property, while at the sanme tine
attenpting to preserve the quality of the water com ng from beneath the ground.
Only by reducing flow can the comon | aw requirenents set forth in Section
8.2.2(e), (f), and (i), of the Applicant's Handbook be satisfied.

73. In addition to the criteria outlined above, insofar as any
consi deration of the allocation for recreational use is concerned, conpliance
with the criteria listed in Section 373.223(1)(b) and (c), Florida Statutes,
woul d al so have to be shown by Petitioner. This is due to the fact that no
application was nmade for recreational uses, and therefore, allocation of water
for this purpose would be considered as a new use.

74. The TSR reconmends a permt of two years which in conbination with the
information that will be derived as a result of Qther Conditions Nos. 6, 7, and
10 will allowthe District to further assess the inpacts of Petitioner's water
usage and nore precisely determ ne the anmount of water which Petitioner needs to
continue the operation of his recreational facility. These as well as the other
permt conditions are reasonably drawn to protect the water resources of the
area while allowing Petitioner a reasonable continued use of his property and
facilities.

75. As a concluding matter, it should be noted once again that the
Petitioner's application is only for 31.7 mllion gallons per year for uses at
t he canpground other than recreational use. The Petitioner never filed an
application for a permt for the remainder of the 12.47 mllion gallons per day
the Petitioner has been using, and hopes to continue to use, for recreationa
pur poses. Accordingly, although the District staff nade recommendati ons
regarding the issuance of a pernmit for recreational use and the parties
consented to the litigation of issues regarding a permt for recreational use,
in the final analysis, nost of the findings of fact regarding the recreationa
use of water at Petitioner's facility are irrelevant to the final action that



can appropriately be taken here because, for the reasons set forth below it
appears to be inappropriate to grant Petitioner a permt for the recreationa
use of water which has never been applied for. 1/ First, because there has been
no tinely application for a permit for recreational use, and because the
deadl i ne for applications for existing uses has passed, any application for a
permt for a recreational use of water would have to be eval uated pursuant to
the criteria in Section 373.223(1), Florida Statutes, rather than the criteria
in Section 373.226, Florida Statutes, which are applicable to the application
that was filed. Second, to permt the Petitioner to amend his existing use
application at this late date would tend to do violence to the intent of
Sections 373.229 and 373. 116, Florida Statutes, which require publication of
notice of the filing of permt applications. This is because of the enornopus
magni t ude of any such an anmendment. The existing application is for 31.7
mllion gallons per year. Wre the application to be amended to include the
usage vol une sought by Petitioner for recreational usage, it would be an
application for 4.55 billion gallons a year--a volune nore than one hundred
times greater than that sought by the existing application. Menbers of the
public who had little interest in a pernmt application for 31.7 mllion gallons
per year might be very interested in a permt application for an anmount nore
than one hundred tines greater. The only way the public notice interests
envi si oned by Sections 373.229 and 373. 116, Florida Statues, can be adequately
i npl enented in this case is to require the Petitioner to file a new application
for a

permt for the recreational use of water.

In view of all of the foregoing, it is RECOMVENDED:

1. That the Governing Board of the St. Johns River Water Managenent
District enter a final order approving the permt applied for by Petitioner for
31.7 mllion gallons per year, subject to the ternms and conditions for such
usage set forth in the Technical Staff Report.

2. That the final order include a conclusion that the District has
jurisdiction over Petitioner's wells and that the Petitioner's recreational use
of water is subject to the District's permtting authority.

3. That the final order conclude that Petitioner will not be granted a
permt for the recreational use of water unless and until Petitioner files a new
application for such use, notice of the application is duly given pursuant to
Sections 373.229 and 373. 116, Florida Statues, and the new application is
determned to satisfy the criteria set forth in Section 373.223(1), Florida
St at ut es.

DONE AND ENTERED this 10th day of March 1987, at Tal |l ahassee, Fl orida.

M M PARRI SH, Hearing Oficer

Di vision of Admi nistrative Hearings
The Gakl and Bui | di ng

2009 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 10th day of March 1987.
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subsequent application for

ENDNOTE

Al t hough many of the findings made here are irrelevant to the disposition of
they may nevert hel ess prove usefu
recreational

to the parties in the event of a
use.

APPENDI X TO RECOMMENDED ORDER
IN CASE NO 86-2101

The following are ny specific rulings on the proposed findings of fact
subm tted by each of the parties.

Proposed findings subnmtted by Petitioners

The substance of al
accepted and i ncorporated into

of the findings proposed by the Petitioner

has been

the findings of fact in this Recommended O der

except as specifically noted bel ow

Sentences 9 through 11
Sentence 14: Rejected as
Sent ences 18 and 19:
Sentence 20
evi dence and as, in any event,
Sentence 21: Rejected as
rather than a proposed finding
Sentence 22: Rejected as

Rej ected as

by persuasive conpetent substanti al

Sentences 23 through 27:

Sentence 28: Rejected as

Sentence 29: Rejected as
evi dence.

Sent ences 40 t hrough 44:
evi dence.

Sentence 50: Rejected as

Sentence 60: Rejected as
evi dence.

Sentence 61: Rejected as

Sentence 62: Rejected in
it constitutes argument.

Sentence 63: Rejected as

substanti al evidence regarding
Sentence 64: Rejected as
evi dence.
Sent ences 34 and 35:

Rej ect ed as subordi nate or

Rej ected as irrel evant

Rej ected as irrel evant.

contrary to the greater weight of the evidence.
unnecessary details.

not supported by persuasive conpetent substantial
irrelevant.

constituting argunent or a conclusion of
of fact.

specul ative, as irrel evant,
evi dence.

Rej ected as cumul ative or irrelevant.

contrary to the greater weight of the evidence.
not supported by persuasive conpetent substantial

| aw

and as not supported

Rej ected as contrary to the greater weight of the

irrelevant.
not supported by persuasive conpetent substantial

contrary to the greater weight of the evidence.
part because of irrelevancy and in part because

irrel evant because there is no conpetent
i mpact on fish.
not supported by persuasive conpetent substantial

i nasmuch as the 1973 and the

1986 sanples were taken at approximately the sanme tine of year

Sentence 39: Rejected as

contrary to the greater weight of the evidence.

Proposed findings submtted by Respondent

The substance of al
accepted and i ncorporated into

of the findings proposed by the Respondent

has been

the findings of fact in this Recommended O der

except as specifically noted bel ow



Par agraphs 39 and 40: Accepted in part and rejected in part as contrary to
the greater weight of the evidence.

Par agraph 41: Rejected as not supported by persuasive conpetent
substantial evidence.

Par agraph 42: Accepted in part and rejected in part as subordi nate and
unnecessary detail s.

COPI ES FURNI SHED:

Martin S. Friedman, Esquire
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Rl CHARDS
2544 Bl airstone Pines Drive
Tal | ahassee, Florida 32301

Wayne E. Flowers, Esquire

St. Johns River Water
Managenment District

Post O fice Box 1429

Pal at ka, Florida 32078-1429

Henry Dean, Executive Director

St. Johns River Water
Managenment District

Post O fice Box 1429

Pal at ka, Florida 32078-1429

Dal e Twacht mann, Secretary

Department of Environnental Regul ation
Bl air Stone Road

Tal | ahassee, Florida 32399-2400

IN THE ST. JOHNS R VER WATER MANAGEMENT DI STRI CT
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Petiti oner,
VS. DOAH Case No. 86-2101

SIRWD File of Record: No. 86-455

ST. JOHANS RI VER WATER
MANAGEMENT DI STRI CT,

Respondent .




FI NAL CRDER

On March 10, 1987, a Hearing O ficer of the Division of Adm nistrative
Hearings (the "DOAH'), Mchael M Parrish, submtted his Recormended Order in
t he above-captioned matter to the St. Johns R ver Water Managenment District (the
"District"). A copy of the Recormended Order is attached hereto as Exhibit "A"
Pursuant to Section 120.57(1)(b)(8), Florida Statutes (1985) and Florida
Admi ni strative Code Rule 40C-1.08(g), all parties to the proceeding were all owed
twenty (20) days after receipt of the Recommended Order in which to file witten
exceptions to the Recommended Order. Petitioner, C E. M ddlebrooks d/b/a Wkiva
Falls Resort (the "Petitioner"), tinmely served his exceptions to the hearing
of ficer's Recommended Order on March 27, 1987. Respondent, the District, did
not serve exceptions to any portion of the Recommended Order; however, the
District did serve a response to the Petitioner's exceptions to the Reconmended
Order on April 8, 1987.

PETI TI ONER S EXCEPTI ONS TO HEARI NG OFFI CER' S RECOMMENDED ORDER

Exception #1. Petitioner contends that the hearing officer's finding of
fact contained in paragraph 12 was inconsistent with both the first and fina
sentences of his findings of fact contained in paragraph 13. Specifically,
Petitioner contends that the finding that no hydrogeol ogical information or data
i ndi cates the existence of a spring on the Petitioner's property prior to the
drilling activity undertaken by Petitioner is inconsistent with the purported
finding that the pre-drilling flow was 23.97 cubic feet per second and that the
flow did not increase downstream of the point at which Wkiva Canoe Creek
di scharges into the Wkiva River.

Contrary to Petitioner's assertions, the Petitioner's own expert w tness,
Charles Tibbals, testified that:

(a) He could not conclusively detern ne whether or not an increase in flow
occurred as a result of the installation of the well, but that he could state
that no decrease occurred (Tr: 156).

(b) He could not conclude fromhis data that springs existed before the
wells were drilled (Tr: 169).

Further, the affidavits cited by Petitioner were specifically rejected as
evi dence of the substance of the information contained in those affidavits (Tr:
282). The owner of Central Florida Well Drilling, which drilled Petitioner's
24-inch well, kept the well drilling logs which indicated typical core sanples
of wells drilled in that area rather than nerely a silted-in spring (Tr: 293-
297; Respondent's Ex. 13). Petitioner also msstates the hearing officer's
finding of fact contained in the first sentence of paragraph 13. The hearing
officer did not find that the streamflow on July 17, 1969 was 23.97 cubic feet
per second. He nerely stated that Petitioner did a fl ow neasurenent and
calculation arriving at that figure. A fair reading of the finding of fact in
paragraph 13 reflects that the hearing officer did not consider Petitioner's
figure to be reliable.

In any event, Petitioner has not identified, in his exceptions, any
geol ogi cal or hydrogeol ogical information or data in the record which indicate
the existence of a spring on Petitioner's site prior to his drilling activity.
As a result, the hearing officer's finding appears to be correct and shoul d not
be rejected or nodified.



Exception # 2. Petitioner contends that the hearing officer's finding in
paragraph 13 that the flow nmeasurenent is unreliable as a result of Petitioner's
failure to discrimnate between water flowing into the depressional area and
water originating in the alleged springs is "inproper." Petitioner does not
state that the finding is not supported by conpetent, substantial evidence which
is the appropriate standard to be applied. The District will assume the
Petitioner intended to nake that assertion.

Again, Petitioner relies on the first sentence of paragraph 13 as if the
hearing officer found the flowto be 23.97 cubic feet per second in 1969. As
previously di scussed, the hearing officer did not make that finding. The sunp
punp to which Petitioner refers does not appear to have been installed at the
time the flow neasurenents were taken and can not be consi dered adequate
evi dence of existing conditions in 1969. Finally, the Petitioner's own w tness
stated that the nethodol ogy used by Petitioner did not discrimnate between
sources of water and was nmerely a point neasurenment along a very short section
of stream (Tr: 144). As a result, the hearing officer's finding is supported by
conpetent, substantial evidence.

Exception #3. Petitioner contends that the hearing officer's finding of
fact contained in paragraph 17 "ignores" Petitioner's testinony that the spring
chi mey was sl oping and that interception of the spring chimey occurred on the
slope. Again, Petitioner does not state that its contention is that the hearing
officer's finding is not supported by conpetent, substantial evidence; however,
the District will treat the exception as if it raised that issue.

As reflected in the finding, the well drilling | ogs recorded the
conposition of the stratigraphic colum during the drilling (Tr: 294,
Respondent's Ex. 13). The conposition reflects the geology normally found in a
well drilled in his area (Tr: 203) Finally, the conposition reflects that a
spring containing silted in material was not nerely bored but that a well was
drilled into the Floridan Aquifer (Tr: 203-.204) . As a result, the hearing
officer's ending is supported by conpetent, .substantial evidence.

Exception #4 Petitioner, without identifying the basis of its exception,
states that installation of the "standpi pes"” altered the natural conditions only
to the extent that flow could not be controlled. The District will again treat
this as a contention that the hearing officers finding of fact contained in
paragraph 18 that the drilling of the two wells by Petitioner substantially
altered the natural conditions on the property as bei ng unsupported by
conpetent, substantial evidence.

Contrary to the Petitioner's contention, the Petitioner him self admtted
that the activities he undertook on the property, including drilling of two
wells, altered the natural conditions on the property(Tr: 94). Petitioner also
admtted that he plugged the flow as best he could with pine |ogs, concrete
block and fill dirt for the purpose of creating a base on which the drillers
could work, thereby altering the natural conditions on the property (Tr: 38;
88). Finally, Petitioner's testinony indicated that valves were placed in the
standpi pes to control the flow (Tr: 105) and Petitioner's expert, M. Tibbals,
testified that he observed the valves being turned so as to control the flow in
the early 1970's (Tr: 175) . Petitioner testified that the gate val ves on each
of the wells are frozen in the conpletely open position (Tr: 105) and that
Petitioner can either entirely shut off the flow of water fromone or both wells
or allowthemto flow at full capacity. (Tr: 105-106) Petitioner is also aware
of technology in which a renmotely controlled hydraulic cylinder would allow him
to control the flow of water increnentally (Tr: 106)



The hearing officer's finding of fact is supported by conpetent,
substantial evidence.

Exception #5. Petitioner contends that the hearing officer's finding of
fact contained in paragraph 23 that Petitioner does not presently have the
capability to increnmentally control the flow of water in the wells is erroneous.
Petitioner has not clained that the finding is unsupported by conpetent,
substantial evidence, but the District will treat it as if that assertion was
made.

The testinony to which Petitioner refers in his exception is that of the
Petitioner hinmself. That testinony is in conflict with the Petitioner's own
testinmony identified in response to Exception 4 above. Due to the conflict in
the testinony, the hearing officer had to resolve the conflict and did so. As a
result, the finding is supported by conpetent, substantial evidence.

Exception #6. Petitioner objects to the hearing officer's finding in
par agraph 30 that no conpetent, substantial evidence was offered to show that
the periodic adjustnents to flow required under the District's proposed permt
conditions would prevent Petitioner fromneeting HRS standards for water quality
in his bathing facility. Petitioner contends that conpetent, substanti al
evi dence was admtted in evidence to support such a finding.

Irrespective of whether conpetent, substantial evidence existed to support
a contrary finding as argued by Petitioner, conpetent, substantial evidence
exi sted to support the hearing officer's finding of fact in paragraph 30.
Specifically, the Petitioner's own expert, M. Cottfried, stated that he could
not render an expert opinion that a significant effect on Petitioner's bathing
facility would result (Tr: 123-124). Further, the Lake County Environnenta
Health Director, Bennie Jones, felt that a reduction in flows during | owuse and
non-use periods would result in a workable bathing facility permt for
Petitioner (Tr: 286). Finally, Petitioner stated that his facility is |ess busy
at night, on weekdays and in adverse weather conditions than it is during the
day, on weekends and in good weather conditions (Tr: 102-104). As a result, the
hearing officer's finding is supported by conpetent, substantial evidence.

Exception #7. Petitioner contends that the finding of fact contained in
par agraph 32 that the maxi numdaily use exceeds the present production capacity
of the wells is irrelevant. The evidence supporting that finding (Tr: 222) was
admtted without objection. The finding was supported by conpetent, substanti al
evi dence.

Exception #8. Petitioner contends that the fl ow adjustnments reconmended by
t he Respondent are inpractical because of the adverse effect on Petitioner's
public bathing area permit. The findings contained in paragraph 33 do not
concern the effect on the public bathing area permit. |In addition, as indicated
in response to Exception 6 above, Petitioner did not denonstrate any adverse
effect on the bathing area permit. The finding of fact in paragraph 33 only
recites the recommendati ons and conditions of the technical staff report. Since
the technical staff report was admtted in evidence (Tr: 194-5; Respondent's Ex.
6) , the finding is supported by conpetent, substantial evidence.

Exception #9. Petitioner, again, does not appear to object to the finding
of fact contained in paragraph 36 on the basis that it is not supported by
conpetent, substantial evidence. Petitioner nmerely wishes to have a subsidiary
finding made that recomnmended chloride concentration |evels apply to conmunity



public drinking water supplies and not the Petitioner's supply. Since the
finding of fact in paragraph 36 is supported by conpetent, substantial evidence
(Tr: 146; 179; 308) , it should not be nodified or rejected.

Exception #10. Petitioner contends that the hearing officer's finding of
fact in paragraph 39 that a reduction in flows would have a beneficial effect on
chloride concentrations in the area is pure conjecture. The District interprets
tnis exception to be a contention that the finding is not supported by
conpetent, substantial evidence.

The hearing officer's finding was not as broad as Petitioner contends. The
hearing officer specifically stated that no clear determ nation could be nade as
to the extent to which the Petitioner's wells have contributed to southward
m gration of the 250 ppmisochlor. The hearing officer did find that the
wi thdrawal s fromthe Petitioner's wells had, at a minimum a |ocalized inpact
and that reduction of the flows fromPetitioner's wells would result in a
| ocal i zed i nmprovenent of chloride levels. Further, the hearing officer found
that with simlar inprovenments at other wells, chloride levels in the region
could ultimately be inproved.

The hearing officer's finding is supported by conpetent, substantial
evi dence. Specifically, a 1973-1974 USCS study reflected chloride levels in the
Petitioner's wells at 230 ppmwi th the 250 ppmisochlor north of Petitioner's
property (Respondent's Exs. 1 & 4) . An inconplete 1986 study shows the 230 ppm
i sochl or south of Petitioner's property and that the chloride levels in
Petitioner's wells were at approxi mately 300 ppm (Respondent’'s Exs. 14, 15 &
16). Testinmony of M. Sins and M. Frazee, at a minimum reflected that the
| ocal i zed i nmpact has been identified (Tr: 141; 238) and the Petitioner's |arge
di scharge could have a cunul ative effect with other wells in the area that could
be aneliorated by flow reductions (Tr: 322). The finding should not be rejected
or nodified.

Exception #11. Petitioner contends that the hearing officer's concl usion
of law that the Petitioner's use results in a reduction in supply is not
factual ly supported and is, therefore, erroneous. Petitioner correctly cites
the testinony of its expert Mchael Sinms as support for a contrary concl usion
However, the hearing officer qualified his conclusion as bei ng based
significantly on water quality concerns. As reflected in the responses to
Exception 10 above, the District's experts stated that chloride concentrations
could decrease if Petitioner and others were caused to reduce their consunption
The fact that potable water had becone non-potable as a result, in part, of
Petitioner's use, along with other factors indicating a reduction in the supply
of water support the hearing officer's conclusion and therefore it is not
err oneous.

Exception #12. Petitioner contends that the hearing officer's concl usion
of law contained in paragraph 14 is erroneous because Petitioner is not
wi thdrawing water. Petitioner cites testinony by Janes Frazee in support of his
contention. However, the cited testinmony of M. Frazee is nerely that if
M ddl ebr ooks had put a pipe in the spring orifice w thout doing any drilling, a
fact which has clearly been established contrary to Petitioner's position, then
the Petitioner's structures mght not be water wells. The January 1986 letter
identified in the testinony appears to have contained a typographical error (Tr:
275). The facts regarding the nature and extent of the drilling necessary to
install the netal casings into the Floridan Aquifer are established w thout
contradiction (Tr: 282; 293-297; Respondent's Ex. 13). The pipes are wells as
defined in Sections 373.303(7) and 373.203(2), Florida Statutes. However, even



if the pipes are not considered wells, the magnitude of the flow of water
triggers the District's permtting jurisdiction pursuant to Florida

Admi ni strative Code, Section. 40C2.041 (1)(a) and (b). The hearing officer’
concl usion i s not erroneous.

Exception #13. Petitioner contends that the conclusion of |aw contained in
paragraph 20 is erroneous in that a reduction in the yearly flow woul d cause a
re-eval uation of use public bathing area permit. Petitioner made a sinilar
contention with regard to the findings of fact (See, Exception 6 herei nabove)
Petitioner failed to produce any evidence that the quantity of water recomrended
for recreational use would be inadequate. Petitioner has never kept statistics
on the nunber of bathers using his facility at any given tine and therefore can
not establish the m ni mum anmount of water required to dilute coliformso as to

permt public bathing (Tr: 101-104) . Finally, the nere fact that a re-
eval uation of the public bathing area pernmt is required does not nmean that the
criteria can not be net. |In fact, the Lake County Environnmental Health Director

specifically stated that he believed that varying the flows would result in a
wor kabl e permt (Tr: 286)

Exception #14. Petitioner contends that the conclusion of |aw in paragraph
24 that saline water intrusion would be reduced or mtigated by a reduction in
wi thdrawal s fromPetitioner's wells is not supported by conpetent, substantial
evidence, is contrary to the evidence and, therefore, the conclusion is
erroneous. As discussed above with respect to Exception 10, conpetent,
substanti al evidence supports the appropriate findings of fact and, therefore,
the conclusion is not erroneous.

Exception #15 Petitioner contends that the conclusion of |aw contained in
paragraph 25 is erroneous in that the evidence "is clear"” that chloride
concentration increases in Petitioner's wells have been caused by a source
upgradient. Petitioner makes no citation in the record to support his
contention. Further, as previously described in response to Exception 10 above,
the source of the increase in chloride concentrations appears to be at least, in
part, based on the Petitioner's withdrawals. The hearing officer's conclusion
i S not erroneous.

Exception #16. Petitioner contends that the conclusions of |aw contained
i n paragraph 26 are erroneous in that Petitioner has the present ability to
adjust the flow fromthe wells and that, in fact, the "standpi pes" are not
wells. Both of these contentions were discussed in response to Exceptions 3, 4
and 5. Anple evidence supports a finding that Petitioner has installed wells on
his property and that Petitioner is not capable of varying the flow fromthose
wel |'s between a no-flow condition and a full-flow condition.

Exception #17. Petitioner contends that the conclusion of |aw contained in
paragraph 29 is erroneous in that the hearing officer has overl ooked the effect
of maintaining water quality in Qutstanding Florida Waters pursuant to Section
403.061(27) and Florida Adm nistrative Code Rule 17-3.041(4)(h) . Petitioner
contends that a reduction in the flowfromhis wells will cause a degradation of
t he existing background water quality conditions prevailing as of the date the
Weki va River Aquatic Preserve was designated as an Qutstanding Florida Water

Petitioner presented no evidence which would tend to show (1) that Wekiva
Canoe Creek is within the Wekiva River Aquatic Preserve, (2) the water quality
paranmeters existing at the time of the designation as Qutstanding Florida
Waters, if any, or (3) any other fact necessary to establish that the hearing
officer's conclusion is erroneous.



Exception #18. Petitioner's pending application does not request water for
recreational uses. Petitioner contends that the hearing officer's conclusion of
| aw contai ned in paragraph 33 that his failure to apply for a recreational use
within the tine periods nmandated for being considered an existing |egal user has
caused himto lose his former status as an existing | egal user, is erroneous.
Petitioner contends that this conclusion is erroneous because the parties
litigated issues relating to Petitioner's recreational uses. However,
Petitioner's application was for only 31.7 mllion gallons per year for uses
other than recreational use. The application has never been anmended. Based
upon the evidence submtted to the hearing officer, a recreational use which
could be allocated woul d exceed 4.55 billion gallons per year or nore than a
100-fold increase over the anount for which Petitioner has applied. The hearing
of ficer's conclusion that Petitioner should be required to apply for a permt
seeking sufficient water for his recreational use purposes is not erroneous.

CORDER

WHEREFORE, havi ng consi dered the Recommended Order of the hearing officer
and the Exceptions thereto filed by Petitioner, C. E M ddl ebrooks d/b/a Wkiva
Falls Resort, and having reviewed the transcript of the hearing and the
menor anda and proposed findings submitted by the parties, and bei ng ot herw se
fully advised in the premises, it is thereupon

ORDERED that the Hearing Oficer's Recommended Order dated March 10, 1987
is hereby adopted in full as the final action of the St. Johns R ver Water
Managenent District; and it is

ORDERED t hat :

1. The application of Petitioner, C. F. Mddl ebrooks d/b/a Wkiva Falls
Resort, for a consunptive use permt for 31.7 mllion gallons per year is hereby
granted with the conditions set forth in the District's technical staff report
dated May 22, 1986.

2. The District has jurisdiction over the Petitioner's wells and the
Petitioner's recreational use of water is subject to the District's permtting
aut hority.

3. Petitioner wll not be granted a pernmit for the recreational use of
wat er unless and until Petitioner files a new application for such use, notice
of the application is duly given pursuant to Sections 373.229 and 373. 116,
Florida Statutes (1985) and the new application is determined to satisfy the
criteria set forth in Section 373.223(1), Florida Statutes (1985) and the
applicable District rules.



DONE AND ORDERED I n Pal at ka, Putnam County, Florida, this day of My, 1987.

THE ST. JOHNS RI VER WATER
MANAGEMENT DI STRI CT

Ral ph E. Si mmons, Chairman

Ruth D. Hedstrom D strict Cerk

REQUI RED THI S 14t h DAY OF MAY, 1987

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the foregoing has
been furnished by certified mail, return receipt requested, to Martin S
Fri edman, Esquire, 2544 Bl airstone Pines Drive, Tallahassee, Florida 32301 and
Wayne E. Flowers, Esquire, St. Johns River Water Managenent Post O fice Box
1429, Pal atka, Florida 32078-1429, this 14th day of May, 1987.



