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Dear Judge Johnston:

In accordance with subsection 120.57(1)(m), Florida Statutes, enclosed please
find a copy of the Final Order approved by the Governing Board of the St. Johns River
Water Management District on May 11, 2004, wherein the Governing Board issued the
environmental resource permit. Also enclosed for your convenience is an electronic
copy of the District’s Final Order. The electronic version of the Final Order was created
in MS Word 2000 format.
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ST. JOHNS RIVER WATER MANAGEMENT DISTRICT f;f;,}

MARILYN McMULKIN, S o o

Petitioner, S -
V. Case No. 02-1496

ST. JOHNS RIVER WATER
MANAGEMENT DISTRICT and
JAY and LINDA GINN,

Respondents.

DIANE MILLS,
Petitioner.

Case No. 02-1497

ST. JOHNS RIVER WATER
MANAGEMENT DISTRICT and
JAY and LINDA GINN,

Respondents.

FINAL ORDER
Pursuant to notice, the Division of Administrative Hearings, by its duly designated
Administrative Law Judge, the Honorable J. Lawrence Johnston, held a formal
administrative hearing in the above-styled case on February 4-6, 10, 18, 2004, in the

St. Johns County Service Center in the northwest part of the county near Jacksonville,

Florida.

A. APPEARANCES
For Petitioners Debra Andrews, Esquire
Diane Mills and 11 N. Roscoe Blvd.

Marilyn McMulkin Ponte Vedra Beach, FL 32082

a



For Respondents Jay Cindy Bartin, Esquire
And Linda Ginn P.O.Box 861118

St. Augustine, FL 32086
For Respondent St. Johns River Tara Boonstra, Esquire
Water Management District: Vance Kidder, Esquire

4049 Reid Street

Palatka, FL 32177

On April 16, 2004, the Honorable J. Lawrence Johnston (“Administrative Law

Judge” or “ALJ") submitted to the St. Johns Water Management District and all other
parties to this proceeding a Recommended Order, a copy of which is attached hereto as
Exhibit “A”.  Petitioners, Marilyn McMulkin and Diane Mills (“Petitioners”), timely filed
Joint Exceptions to the Recommended Order. Respondent St. Johns River Water
Management District (“District”) timely filed Exceptions to the Recommended Order.
Respondent St. Johns River Water Management District and Respondents Jay and
Linda Ginn timely filed Responses to Exceptions. This matter then came before the

Governing Board on May 11, 2004, for final agency action.

B. STATEMENT OF THE ISSUES

The issues to be resolved in this proceeding concern whether environmental
resource permit (ERP) number 40-109-81153-1 should be issued to allow construction
and operation of a surface water management system (project) for a residential
development project known as “Ravenswood” in a manner consistent with the standards
for issuance of an ERP in accordance with Rules 40C-4.301 and 40C-4.302, Florida

Administrative Code.



C. STANDARD OF REVIEW

The rules regarding an agency's consideration of exceptions to a Recommended
Order are well established. The Governing Board is prescribed by section 120.57(1X1),
Florida Statutes, Fla. Stat. (2003), in acting upon a Recommended Order. The ALJ, not

the Governing Board, is the fact finder. Goss v. Dist. Sch. Bd. of St. Johns County, 601

So.2d 1232 (Fla. 5™ DCA 1992); Heifetz v. Dep't of Bus. Regulation, 475 So.2d 1277
(Fla. 1% DCA 1997). A finding of fact may not be rejected or modified unless the
Govemlng Board first determines from a review of the entire record that the findings of
fact are not based upon competent substantial evsdence or that the proceedings on
which the findings of fact were based did not comply with essential requirements of law.

§ 120.57(1)()), Fla. Stat, Goss, supra. “Competent substantial evidence” is such

evidence as is sufficiently relevant and material that a reasonable mind would accept as

adequate to support the conclusion reached. Perdue v. TJ Paim Associates, Ltd., 755
S0.2d 660 (Fla. 4" DCA June 16, 1999).
If a finding is supported by any competent substantial evidence from which the

finding could be reasonably inferred, the finding cannot be disturbed. Freeze v. Dep't of

Business Regulation, 556 So.2d 1204 (Fla. 5" DCA 1990); Berry v. Dep't of Envil.

Regulation, 530 So.2d 1019 (Fla. 4" DCA 1998). The Governing Board may not
reweigh evidence admitted in the proceeding, may not resolve conflicts in the evidence,
may not judge the credibility of witnesses or otherwise interpret evidence anew. Goss,

supra; Heifitz, supra; Brown v. Criminal Justice Standards & Training Comm'n., 667

So0.2d 977 (Fla. 4™ DCA 1996). The issue is not whether the record contains evidence

contrary to the findings of fact in the Recommended Order, but whether the finding is



supported by any competent substantial evidence. Florida Sugar Cane League v. State
Siting Bd., 580 So.2d 846 (Fla. 1t DCA 1991). The term “competent substantial
evidence” relates not to the quality, character, convincing power, probative value or
weight of the evidence, but refers to the existence of some quantity of evidence as to
cach essential element and as to the legality and admissibility of that evidence.

Scholastic Book Fairs v. Unemployment Appeals Commission, 671 So.2d 287, 289 (Fia.

5th DCA 1996).

The Governing Board need not rule on an exception that does not clearly identify
the disputed porrtion of the recommended order by page numbér or paragraph, that
does not identify the legal basis for the exception, or that does not include appropriate
and specific citations to the record. § 120.57(1)(k), ﬂg_..&:l_t_.

The Governing Board in its final order may reject or modify the conclusions of law
over which it has substantive jurisdiction and interpretations of administrative rules over
which it has substantive jurisdiction, provided the reasons for such rejecﬁion or
modification is stated with particularity and the Governing Board finds that such
rejection or modification is as or more reasonable than the ALJ's conclusion or
interpretation. § 120.57(1)(l), Fla. Stat. Furthermore, the Governing Board’s authority
to modify a Recommended Order is not dependent on the filing of exceptions.

Woestchester General Hospital v. Dept. Human Res. Servs, 419 So.2d 705 (Fla. 1st

DCA 1982). In interpreting the “substantive jurisdiction” amendment as it first appeared
in the 1996 changes to the Administrative Procedures Act, courts have continued to

interpret the standard of review as requiring deference to an agency in interpreting its



own statutes and rules. See, g.9., State Contracting and Engineering Corporation v.

Department of Transportation, 709 So.2d 607, 608 (Fla. 1st DCA 1998).

D. RULINGS ON EXCEPTIONS

Petitioners jointly filed 53 exceptions to the ALJ's findings of fact and conclusions
of law. The District filed 12 exceptions to the ALJ’s findings of fact and conclusions of
law. The parties’ exceptions to the Recommended Order have been reviewed and are
addressed below.

Hereinafter, references to testimony will be made by identifying the Witness by
surname, followed by the volume and transcript page number (e.g., Wentzel Vol. IV:
609). Referenc.es to exhibits received by the ALJ will be design.ated “Petitioners” for
Petitioners Marilyn McMulkin and Diane Mills; “District” for Respondent, St. Johns River
Water Management District; and “Applicants” for Respondents Jay and Linda Ginn,
followed by the exhibit number, then page number, if appropriate (e.g., Applicants f4:
2). Other references to the transcript will be indicated with a “T" followed by the page
number (e.g., T. Vol. 1: 84). Reference to the Prehearing Stipulation will be designated
by “Prehrg. Stip.” followed by the paragraph number (e.g., Prehrg. Stip.: 10).
References to the Recommended Order will be designated by “R.O.” followed by the
page number (e.g., R.O.: 13).

E. RULINGS ON EXCEPTIONS

Petitioners’ Exception No. 1.

Petitioners take exception to finding of fact no. 21 stating the ALJ relied on the

Applicants’ intent to retain dewatering from construction onsite and on a dewatering



plan to be submitted to the District. The exception characterizes the District’s
dewatering plan requirement as the Applicants’ failure to provide reasonable
assurances that the project meets applicable criteria and characterizes the Applicants’
intentions for its dewatering plan as not being competent substantial evidence. In the
remainder of the exception, Petitioners essentially reargue their case in an attempt to
have the Governing Board reweigh and intérpret evidence.

First, from reading finding of fact number 21, it is not clear what Petitioners mean
by taking exception to the ALJ's reliance on some fact in arriving at a particular finding
of fact. Finding of fact no. 21 simply‘ states that the District’s Technical Staff Report
imposed a permit condition requiring a dewatering plan and that the Applicants intend to
retain dewatering onsite. This fin'ding of fact is supported by competent substantial
evidence. (Wimpee Vol. I: 82, 89; District Ex. 1, p.10, #10). See also, § 120.57(1)(l),

Fla. Stat.; Berry, supra; Fla. Chapter of Sierra Club v. Orlando Util. Comm’n, 436 So.2d

383, 389 (Fla. 5™ DCA 1983).

Second, failure to provide all of the details of a proposed project at hearing is not
fatal to permit issuance provided that there is competent substantial evidence explaining
how the project could be designed to meet legal requirements and the permit is

appropriately conditioned to insure compliance. Kralik v. Ponce Marina, Inc. and Dep't

of Envil. Requlation., 11 F.A.L.R. 669, 672 (Dep't of Envtl. Regulation 1989), aff'd 545

So.2d 882 (Fla. 5" DCA 1989) (agency concluded that reasonable assurance is given
provided that the applicant submitted design and operation specifications prior to

construction with notice of submittal to petitioners); Manasota, 88, Inc. v. Agrico

Chemical Co., 12 F.A.L.R. 1319 (Dep't of Envil. Regulation 1990), affd 576 So.2d 781,




Fla. 2" DCA 1991) (hearing officer's summary of the details in the recommended order
that are necessary to provide an adequate plan deemed to be sufficient regardless that

the specific design was not provided at hearing); Hamilton County Bd. ot County

Commissioners v. Dep't of Envitl. Regulation, 12 F.A.L.R. 3774 (Dep't of Envil.

Regulation 1990), affd 587 So.2d 1388 (Fla. 1t DCA 1991) (absence of specific
engineering drawings and other design détails is not fatal to a showing of reasonable
assurance if other evidence which describes the nature and performance of the design
is presented to show reasonable assurance). The provision of a dewatering plan in this
case relates to providing reasonable assurance lthat the project will not result in short
term water quality impacts. See §§ 12.2.4.1, ERP-A.H. There is competent substantial
evidence in the record to show that the Applicants will provide erosion and
sedimentation controls to prevent water quality impacts during construction. (Applicants
Ex. 5A, sheet 5 of 17)

Furthermore, pursuant to Florida Administrative Code Rule 40C-4.381(2), the
Governing Board “shall impose on any permit granted under this chapter [40C-4] and

chapter 40C-40, F.A.C., such reasonable project-specific conditions as are necessary to

assure that the permitted system will not be inconsistent with the overall objectives of
the District or be harmful to the water resources of the District as set forth in District
rules.” [Emphasis added.] The condition to which Petitioners object is an example of a
project-specific condition that District staff believe should be placed on the permit for
this project, and this condition is supported by competent substantial evidence.
(Wimpee Vol. 1:82; District Ex. 1, p.10. #10). In the Technical Staff Report, District

staff recommended a number of permit conditions that require the Applicant to perform



certain activities in the future. See, e.g., District Ex. 1, p. 9-10, #4,5,7, 8, 12,13, 14 as
well as additional permit conditions in District Ex. 2 (as indicated on District Ex. 1, p.8).
Petitioners have taken exception to only two permit conditions (this exception and
Petitioners’ exception no. 6).

For the foregoing reasons, Petitioners’ exception no. 1 is rejected.

Petitioners’ Exception No. 2

Petitioners take exception to last sentence of finding of fact no. 23 wherein the
ALJ finds that “birds and small mammals do not forage” in Wetland 2. The last
sentence of the paragraph is the sentence that expresses a conclusion reasonably
inferred from the preceding findings of the paragraph. The Administrative Law Judge

may reasonably infer from the evidence a factual finding. Freeze v. Dep't of Bus.

Requlation, 556 So.2d 1204, 1206 (Fla. 75“‘ DCA 1990). The Petitioners do not take
issue with any other findings in paragraph 23. The finding may reasonably be inferréd
from the evidence discussed below and it is certainly in keeping with the rest of the
findings in the paragraph that the Petitioners have conceded are based on competent
substantial evidence.

The entirety of paragraph 23 prior to that portion of the last sentence finds that
the value of the wetland is minimal or low; its vegetation is sparse providing little refuge
and nesting; its hydroperiod does not allow for breeding of most amphibians; and the
vegetation and hydroperiod do not foster lower trophic animals. Competent substantial
evidence exists in the record to support these findings. (Brown Vol. Il: 277-78; Wentzel

Vol. IV: 622-23). Therefore, there is evidence in the record from which the ALJ could



reasonably infer that birds and small animals do not forage in Wetland 2. Accordingly,

Petitioners’ exception no. 2 is rejected.

Petitioners’ Exception No. 3.

Petitioners take exception to a portidn of finding of fact no. 28 wherein it states
that “[t]he gopher frog is not a listed species...” As addressed below in the ruling on St.
Johns River Water Management District exception number 8, this statement actually
involves a legal conclusion because listed species are determined by law. Rule 40C-
4.021(20), Fla. Admin. Code; ERP-A.H. §§ 2.0 (q), (cc), (bbb). Accordingly, as a matter
of law, the gopher frog is listed as a species of special concem. Rule 68A-
27.005(1)(b)10, Fla. Admin. Code. Therefore, the exception is granted. This legal
conclusion involves the substantive regulatory jurisdiction of the St. Johns River Water
Management District and is more reasonable than the erroneous legal statement
contained in the finding. The granting of this exception does not alter any' legal
conclusions since species of special concern are not subject to ERP Applicant's
Handbook 12.2.2.1 and gopher frogs are not aquatic or wetland dependent species, as
identified in Applicant's Handbook Table 12.2.7-1, for purposes of ERP Applicant’s
Handbook 12.2.7.

Accordingly, Petitioners’ exception no. 3 is granted and the last sentence of
finding of fact no. 28 is modified as follows:

The gopher frog is listed by the State of Florida as a species of special

concern Fhe-gopher—frog-is—not—a-listed-spesies; the gopher tortoise is

listed by the State of Florida as a species of special concern but is not
aquatic or wetland-dependent.



Petitioners’ Exception No. 4

Petitioners take exception 1o finding of fact no. 31 to the extent that the ALJ finds
that Wetland 6 is of low quality and not more than minimal value to fish and wildlife.
Petitioners contend that because, in paragraphs 28 and 29, findings are made that the
gopher frog and woodstork could use Wetland 6, the ALJ cannot make the finding in
paragraph 31 that Wetland 6 is of low and not more than minimal value to fish and
wildlife. Petitioners further contend that such a finding is “illogical” and, therefore, an
elimination and reduction analysis is required. '

First, pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board heed not
rule on this exception because it does not identify the legal basis for the exception and
does not include éppropriate and specific citations to the record.

Second, this finding is supported by competent substantial evidence. The
gopher tortoise burrows, with which gopher frogs are associated, are nearest Wetland 1
and next closest to Weiland 2, not Wetland 6. (Burks Vol. IX: 1325-26). Gopher fro‘gs
are more associated with cypress and pines than this type of wetland area. (Wentzel
Vol. IV: 642. With the limited number of gopher tortoise burrows on the project site, use
of Wetland 6 by gopher frogs is not anticipated. (Wentzel Vol. IV: 642). In finding of
fact 29, the ALJ found that Wetland 6 could be used by woodstorks, however, it would
not be a significant food source for woodstorks. Furthermore, although woodstork use
of wetlands is strongly influenced by the openness of tree canopy, it is the presence of
prey that attracts them and non-isolated Wetland 1 is the most productive wetland

(Burks Vol. IX: 1326; Wentzel Vol. IV: 617).
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Because this finding of fact is supported by competent substantial evidence, it

may not be disturbed. See § 120.57(1)(1), Fla. Stat.; Freeze, supra; Berry, supra; Fla.

Sugar Cane League, supra. Accordingly, Petitioners’ exception no. 4 is rejected.

Petitioners' Exception No. 5

Petitioners take exception to findiné of fact no. 35. Specifically, Petitioners state
that the “ALJ fails to address the influence of the ponds on the groundwater by having
the control structures below the seasonal groundwater levels ...” In the remainder of
the exception, Petitioners essentiallylreargue their case in an attempt to have the
Governing Board reweigh and interpret evidence.

Pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exception.
Nevertheless, this finding of fact is supported by competent substantial evidence.
(Register Vol. V: 799-802; Applicants Ex. 10E, App. B, Fig.1). S_et_a_‘ﬁq, §

120.57(1)(l), Fla. Stat.; Berry, supra; Fla. Chapter of Sierra Club, supra. The issue is

not whether the record contains evidence contrary to the ALJ's finding, but whether the

finding is supported by competent substantial evidence. Florida Sugar Gane League,

supra.

Furthermore, Petitioners’ exception is misleading for several reasons. First,
contrary to Petitioners’ second sentence in their exception no. 5, finding of fact no. 35
specifically addresses the influence of pond DA-1 on the groundwater and specifically
references the control elevation of the pond. (R.O. 16-17). Second, finding of fact no.

35 refates to pond DA-1, not pond DA-2. Pond DA-2 is the subject of finding of fact 36,

11



to which Petitioners did not take exception. (R.O. '17). Third, most of Petitioners’
exception no. 5 is related to the upwelling issue, which the ALJ addressed in other
portions of the recommended order, such as findings of fact numbers 77 and 78, to
which Petitioners did not take exception. (R.O. 34-35).

Petitioners additionally argue that because water level monitoring for wetlands on
the project site is not being required, then reasonable assurance is lacking. Under
subsection 12.2.2.4(c), ERP-A.H.:

Whenever portions of a system could have the affect of altering water

levels in wetlands or other surface waters, applicants shall be required to

monitor the wetland or other surface waters to demonstrate that such

alteration has not resulted in adverse impacts; or calibrate the system to
prevent adverse impacts. Monitoring parameters, methods, schedules,

and reporting requirements shall be specified in permit conditions.

We find that based upon the reasonable assurance provided pursuant to subsection
12.2.2.4(a), ERP-A.H., and finding of fact numbers 35 and 36, no additional monitoring

is required under subsection 12.2.2.4(c), ERP-A.H., in this instance.

For the reasons set forth above, Petitioners' exception no. 5 is rejected.

Petitioners’ Exception No. 6

Petitioners take exception to finding of fact no. 38 stating that the “ALJ found that
it will be determined in the future whether the hardpan at DA-2 has the requisite
permeability.”  Petitioners mischaracterize the finding, which states, in part, the
following:

Because permeabilty may vary across the project site, the District

recommended a permit condition that would require a professional engineer

to test for the presence and permeability of the hardpan along the length of
the cutoff wall. If the hardpan is not continuous, or if its permeability is

12



higher than 0.052 feet per day, then a liner will be required to be installed
instead of a cutoff wall.

(R.O. 18). In the remainder of the exception, Petitioners essentially reargue their case
in an attempt to have the Governing Board reweigh and interpret evidence.

Pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exception.
Nevertheless, this finding of fact is supported by competent substantial evidence.
(Register Vol. V: 787-88, 824-25; Jackson Vol. I: 102-03; Applicants Ex. 10E, p.3-4;

District Ex. 10). See also, § 120.57(1)(l), Fla. Stat.; Berry, supra; Fla. Chapter of Sierra

Club, supra. As noted above, the issue is not whether the record contains evidence
contrary to the ALJ's finding, but whether the finding is supported by competent

substantial evidence. Florida Sugar Cane League, supra.

To the extent that this exception objects to the permit condition, pursuant to
Florida Administrative Code Rule 40C-4.381(2), the Governing Board “shall impose on
any permit granted under this chapter [40C-4] and chapter 40C-40, F.A.C., such

reasonable project-specific conditions as are necessary to assure that the permitted

system will not be inconsistent with the overall objéctives of the District or be harmful to
the water resources of the District as set forth in District rules.” [Emphasis added.] The
condition to which Petitioners object is an example of a project-specific condition that
should be placed on the permit for this project to verify the data and soil information
regarding the design of the cutoff wall, and this condition was supported by competent
substantial evidence. (Register Vol. V: 787-88, 824; District Ex. 10). In the Technical
Staff Report, District staff recommended a number of permit conditions that require the

Applicant to perform certain activities in the future. See, e.q., District Ex. 1, p. 9-10,
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#4, 5, 7, 8, 12, 13, 14 as well as additional permit conditions in District Ex.2 (as
indicated on District Ex. 1, p.8). Petitioners have taken exception to two of those permit
conditions (this exception and Petitioner's exception no. 1).

Most of Petitioners’ exception no. 6 is related to the cutoff wall and liner, which
the ALJ also addressed in findings of fact 36 and 37, to which Petitioners did not take
exception. (R.O. 17-18). Furthermore, in their exception, Petitioners misunderstand the
liner as an alternative to the cutoff wall. Finding of fact 38 states that “If the hardpan is
not continuous, or if its permeability is higher than 0.052 feet per day, then a liner will be
required to be instailed instead of a cutoff wall.” (R.O. 18). Thereforé, the use of the
liner is not dependent on the presence of hardpan. (Register Vol. V: 788-89, 816, 837-
38; Jackson Vol. |: 98-99, 104-07; District Ex. 10).

For the foregoing reasons, Petitioners’ exception no. 6 is rejected.

Petitioners’ Exception No. 7

Petitioners take exception to finding of fact no. 39. Specifically, Petitioners take
exception to the ALJ’s finding that “the partial liner will negate the groundwater influence

of DA-2” because the ALJ “failed to address the groundwater elevations and the low
level of the control structure ...” Petitioners essentially reargue their case in an attempt
to have the Governing Board reweigh and interpret evidence.

Pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exception and does
not include appropriate and specific citations to the record. Nevertheless, this finding of

fact is supported by competent substantial evidence. (Register Vol. V: 788; Jackson
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Vol. |: 98-99; Boyes Vol. VI: 968, 972, 978). See also, § 120.57(1)(l), Fla. Stat.; Berry,

supra: Fla. Chapter of Sierra Club, supra. In addition, most of Petitioners’ exception no.

7 is related to the upwelling issue, which the ALJ addressed in other portions of the
recommended order, such as findings of fact 77 and 78, to which Petitioners did not

take exception. (R.O. 34-35).

For the foregoing reasons, Petitioners’ exception no. 7 is rejected.

Petitioners’ Exception No. 8

Petitioners take exceptioﬁ to recommended finding of fact number 40 wherein the
ALJ makes certain findings regarding the reduction and elimination analysis for Wetland
1. Petitioners contend that the ALJ’s findings were based on hearsay as to cost,
ignored the competent evidence of Petitioners and that the last sentence of the
paragraph is merely a recitation of the criteria and that more is required.

First, the exceptidn asserts that the evidence regarding the cost of the lift statioﬁs
should be rejected as hearsay. The Governing Board lacks substantive jurisdiction to
confirm, modify or overrule an evidentiary ruling of the ALJ. See § 120.57(1)(l), Ela.

Stat.; Barfield v. Dep't of Health, 805 So.2d 1008 (Fla. 1% DCA 2001) (the department

lacks substantive jurisdiction to overrule the judge’s evidentiary ruling regarding
hearsay).

Second, this finding of fact is supported by competent substantial evidence.
(Wentzel Vol 1V: 620-21; Brown Vol. lll: 315-18, 388-90; District Ex. 1.) As noted above,
the Governing Board may not reweigh evidence submitted in the proceeding, may not

resolve conflicts in the evidence, may not judge the credibility of witnesses or otherwise

15



interpret evidence anew. Goss, supra; Heifitz, supra; Brown, supra. The issue is not

whether the record contains evidence contrary to the ALJ's finding, but whether the

finding is supported by competent substantial evidence. Florida Sugar Cane League,

supra.

Third, Petitioners assert that this finding should be rejected as being contrary to
section 120.569(2)(m), Florida Statutes, bécause the finding is a “mere recitation of one
single rule criteria.” Contrary to section 120.57(1)(k), Petitioners fail to identify the
statute the finding allegedly duplicates. However, the finding tracks no statutory
language. Even so, section 120.569(2)(m) is inapplicable to a finding that paraphrases
rule language since the statute applies only to “statutory” language and not to rule
language that implements a statute.

Petitioners reference their exception no. 41 as a basis for this exception. Based
on the foregoing and the grounds set forth in the ruling on Petitioners exception no. 41,

Petitioners’ exception no. 8 is rejected.

Petitioners’ Exception No. 9

Petitioners take exception to finding of fact no. 41 wherein the ALJ states that “it
appears that his [Mills] proposed alternative route is approximately three times as long
as the route proposed by the Ginns, so that the total cost of laying the sewer pipeline
itself would be approximately equal under either proposal.” Petitioners assert that this
finding is not supported by competent substantial evidence.

This finding of fact is supported by competent substantial evidence. This finding

is based upon the distances for the proposed water/sewer route though Wetland 1, as

16



compared to the distance for the alternative route along the south side of Ravenswood
Drive and Mr. Mills’ testimony that “a gravity sewer will cost three times more than a
sewer line.” {Applicants Ex. 5A, sheet 4 of 17; Mills Vol. VII: 1079). With the
aforementioned information, the Administrative Law Judge quite reasonably determined
that the Petitioners suggested route was approximately three times as long and the total
cost of laying the pipeline WOuId be approximately equal under either proposal. Fla.

Chapter of Sierra Club, supra.

Based on the foregoing, Petitioners’ exception no. 9 is rejected.

Petitioners’ Exception No. 10

Petitioners take exception to finding of fact no. 42 wherein the ALJ found that
although there was a possibility that an emergency repair of the water/sewer line may
be necessary during the eagle nesting season, it is speculative. The finding that this
evidence was speculative is a determination by the ALJ as to its weight. The Governi‘ng
Board may not reweigh evidence admitted in the proceeding, may not resolve conflicts
in the evidence, may not judge the credibility of witnesses or otherwise interpret

evidence anew. Goss, supra; Heifitz, supra; Brown, supra. The decision to believe

one witness over anocther is left to the ALJ as a fact finder and cannot be altered absent
a complete lack of competent substantial evidence from which the finding could be

reasonably inferred. Fla. Chapter of Sierra Club, supra.

Accordingly, Petitioners' exception no. 10 is rejected.

17



Petitioners' Exception 11

 Petitioners take exception to recommended finding of fact number 44 wherein the
ALJ concluded that the Applicants were not required to perform an elimination and
reduction analysis pursuant to section 12.2.1.1, ERP-A.H., for Wetland 6. Petitioners
contend that because the ALJ makes findings in paragraphs 28 and 28 regarding
potential use of Wetland 6 by gopher frogé and woodstorks, the District’s rules require
an elimination and reduction analysis.

This finding, more in the nature of an ultimate finding of fact, necessarily involves
an interpretatién and application of the District's rules and ié, therefore, a mixed
guestion of law and fact. Whether a finding of fact should be treated as a conclusion of
law instead of a finding of fact is not a basis for rejecting it, but rather determines the

Governing Board's ability to modify it. See, Berger v. Dep't of Professional Requiatidn,

653 So0.2d 479, 480 (Fla. 3d DCA 1985) (a finding which involves both a factual and
legal conclusion cannot be rejected where there is competent substantial evidence to
support the factual conclusion and where the legal conclusion necessarily follows).

Section 12.2.2.1, ERP-A.H., provides:

Compliance with subsections 12.2.2 - 12.2.3.7, 12.2.5 - 12.3.8 will not be
required for regulated activities in isolated wetlands less than one half acre
in size, unless:

(a)  the wetland is used by threatened or endangered species,

(b)  the wetland is located in an area of critical state concern designated
pursuant to chapter 380, FLA. STAT.,

(c) the wetland is connected by standing or flowing surface water at

seasonal high water level to one or more wetlands, and the combined
wetland acreage so connected is greater than one half acre, or
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(d)  the District establishes that the wetland to be impacted is, or several
such isolated wetlands to be impacted are cumulatively, of more than
minimal value to fish and wildlife based on the factors in subsection
12.2.2.3. [emphasis added]

In recommended finding of fact numbers 27, 29 and 58, the ALJ finds that Wetland 6: is
isolated and less than one half acre in size; is not used by threatened or endangered
species; is not located in an area of critical state concern; is not connected at seasonal
high water level to other wetlands; and is not more than minimal value, singularly or
cumulatively, to fish and wildlife. (Wentzel Vol. IV: 624-25, 640-41, District Ex. 1). Thus,
we find there is competent substantial evidence in the record to support the factual
underpinnings for the ALJ’s conclusion that no elimination and reduction analysis
pursuant to section 12.2.1.1, ERP-A.H., is required for Wetland 6.

Petitioners argue that an elimination and reduction analysis is required because

gopher frogs and woodstorks could use the wetland. It is actual use by a threatened or

endangered species that triggers such an analysis under section 12.2.2.1(a), ERP-A.H.
Further, the gopher frog is listed as a species of special concern. Rule 68A-
27.005(1)(b)10, Fla. Admin. Code. Even if the gopher frog used Wetland 6, subsection
12.2.2.1(a), ERP-A.H., would not be triggered because the gopher frog is listed as a
species of special concern rather than a threatened or endangered species.
Petitioners also argue as they did in their Exception no. 4 that it is “illogical to conclude
that Wetland 6 . . . of not more than minimal value to fish and wildlife.

Based on the foregoing and the grounds set forth in our ruling on Petitioners

exception no. 4, Petitioners’ exception no. 11 is rejected.
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Petitioners’ Exception No. 12

Petitioners’ exception to finding of fact no. 46 merely contains a brief conclusory
legal statement and fails to comply with section 120.57(1)(k), Fla. Stat., by identifying
the legal basis for such statement. This exception is therefore rejected on that basis as

well as the grounds set forth in our rulings on exceptions numbers 3 and 4.

Petitioners’ Exception No. 13.

Petitioners assert finding of fact no. 47 should be rejected as contrary to sectic:;n
120.569(2)(m), Fla. Stat., because the finding merely tracks statutory language without
a supporting statement of underlying facts of record. Contrary to section 120.57(1)(k),
Petitioners fail to identify the statute the finding allegedly duplicates. However, the
finding tracks no statutory language. Even so, the statute is inapplicable to a finding
that paraphrases rule language since the statute applies only to “statutory” language
and not to rule language that implements a statute. The exception is therefore rejected.
Moreover, the finding is best characterized as a legal conclusion or ultimate fact that is
otherwise supported by findings of fact 48-52.

Accordingly, Petitioners’ exception no. 13 is rejected.

Petitioners' Exception No. 14

Petitioners take exception to finding of fact no. 51 which merely states that a Baid
Eagle Management Plan (BEMP) was submitted to avoid secondary impacts to the
eagles’ nest in Wetland 1. Essentially, Petitioners argue that because the BEMP did not

strictly comply with Habitat Management Guidelines for Bald Eagle in the Southeast
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(Management Guidelines) and Bald Eagle Monitoring Guidelines (Monitoring
Guidelines) the Applicants failed to provide reasonable assurance that secondary
impacts to the eagle’s nest would not occur.

The ALJ's finding of fact no. 51 is supported by competent substantial evidence.
(Applicants Ex. 14; Palmer Vol. lIl: 433-34; Steffer Vol. IV: 510) Furthermore, nothing in
the District's requirements requires strict édherence to these publications. See ERP-
AH. 12.2.7. Indeed, ERP-A.H. 12.2.7 (b), the provision of the Applicant’s Handbook
that mentions the publications, specifically states that applicants may propose
measures inconsistent with the guidelines. |

Throughout the remainder of this exception, it appears that Petitioners are
attempting to re-litigate the case. However, the Govemning Board may not reweigh
evidence admitted in the proceeding, may not resolve conflicts in the evidence, may not
judge the credibility of witnesses, or otherwise interpret evidence anew. (GO0sS, supra;

Heifitz, supra: Brown, supra. The issue is not whether the record contains evidence

contrary to the findings of fact in the recommended order, but whether the finding is

supported by any competent substantial evidence. Fla. Sugar Cane League, supra.

Accordingly, Petitioners’ exception no. 14 is rejected.

Petitioners' Exception 15

It is not clear as to what the Petitioners are taking exception. Finding of fact no.
52 states what activities the BEMP will limit within 750 feet and between 750 and 1500
feet of the eagles’ nest during the nesting season. Petitioners again appear to reargue

exception no. 14 that because the BEMP did not strictly comply with the Management
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Guidelines and the Monitoring Guidelines, the Applidants failed to provide reasonable
assurance that secondary impacts to the eagle’s nest would not occur.

First, pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not
rule on this exception because it does not identify the legal basis for the exception and
does not include appropriate and specific citations to the record. Nevenheless, this
finding of fact is supported by competent substantial evidence. (Applicants Ex. 14).

The issue is not whether the record contains evidence contrary to the ALJ's finding, but

whether the finding is supported by competent substantial evidence. Florida Sugar

Cane Leaque, supra.

Based on the foregoing and the grounds set forth in the ruling on Petitioners

exception no. 14, Petitioners’ exception no. 15 is rejected.

Petitioners' Exception No. 16

Petitioners take éxception to finding of fact no. 57 wherein the ALJ finds that fhe
preservation of wetlands will prevent activities that are unregulated from occurring there.
Petitioner asserts that because unregulated activities have occurred in the past there is no
competent substantial evidence to support this finding. However, the District finds
competent substantial evidence to support this finding of fact. (Wentzel Vol. V: 663-66,
Applicants Ex. 16; Applicants Ex. 5b, Sheet 8). Thus, this finding of fact is supported by
competent substantial evidence and it may not be disturbed. See, § 120.57(1)(i), Fla.

Stat. Freeze, supra; Berry, supra; Fla. Sugar Cane Leaque, supra.

Accordingly, Petitioners’ exception 16 is rejected.
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Petitioners' Exception No. 17

Petitioners take exception to recommended finding of fact no. 58 wherein the ALJ
found that mitigation for impacts to Wetlands 2 and 6 was not required. Specifically,
Petitioners argue that mitigation should be provided for impacts to Wetland 6.

Section 12.2.2.1, ERP-A.H., providés:

Compliance with subsections 12.2.2 - 12.2.3.7, 12.2.5 - 12.3.8 will not be

required for regulated activities in isolated wetlands less than one half acre
in size, unless:

(@)  the wetland is used by threatened or endangered species,

(b)  the wetland is located in an area of critical state concern designated
pursuant to chapter 380, FLA. STAT.,

(c) the wetland is connected by standing or flowing surface water at
seasonal high water level to one or more wetlands, and the combined
wetland acreage so connected is greater than one half acre, or

(d)  the District establishes that the wetland to be impacted is, or several
such isolated wetlands to be impacted are cumulatively, of more than
minimal value to fish and wildlife based on the factors in subsection
12.2.2.3. [emphasis added]

In recommended finding of fact no. 58, the ALJ finds that Wetland 6: is isolated and
less than one half acre in size; is not used by threatened or endangered species; is not
located in an area of critical state concern; is not connected at seasonal high water level
to other wetlands; and is not more than minimal value, singuiarly or cumulatively, to fish
and wildlife. (Wentzel Vol. IV: 624-25, 640-41, District Ex. 1). Thus, there is competent
substantial evidence in the record to support the factual underpinnings for the ALJ’s

conclusion that no mitigation, pursuant to sections 12.3 through 12.3.8, ERP-A.H., was

required for impacts to Wetland 6.
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To the extent we find that Petitioners' exception is a reiteration of Petitioners'
exception numbers 3, 4, 10, and 11, and as such, for the reasons set forth in our rulings

on those exceptions, Petitioners' exception no. 17 is rejected.

Petitioners' Exception No. 18

Petitioners take exce'ption to finding of fact no. 63. Specifically, Petitioners take
exception to the ALJ's finding that “the project will not cause any adverse flooding
impacts off the property downstream” because “the only evidence referred to by the ALJ
in this finding is the peak raté of discharge information” and because the Petiﬁoners

raised issues “that were ignored by the ALJ ...” In the remainder of the exception,
Petitioners essentially reargue their case in an attempt to have the Governing Board
reweigh and interpret evidence.

Pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exceptiﬁn.
Nevertheless, this finding of fact is supported by competent substantial evidence.

(Wimpee Vol. I: 50-51, 71; Applicants Ex. 7, p.2; Register Vol. V: 791-93). See also, §

120.57(1)(1), Fla. Stat.; Berry, supra; Fla. Chapter of Sierra Club, supra. As noted

above, the issue is not whether the record contains evidence contrary to the ALJ's
finding, but whether the finding is supported by competent substantial evidence. Florida

Sugar Cane League, supra. Furthermore, contrary to Petitioners’ characterization of the

ALJ's handling of the downstream adverse flooding issue, the ALJ addressed ofisite
adverse flooding impacts elsewhere in the recommended order. Seg, R.O. at 28, Y] 65.

For the foregoing reasons, Petitioners’ exception no. 18 is rejected.
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Petitioners' Exception No. 19

Petitioners take exception to finding of fact no. 65. Specifically, Petitioners take
exception to the ALJ’s finding that “the overall watershed model provided additional
support to demonstrate that the project will not cause additional flooding downstream.”
First, Petitioners claim the finding is based upon a watershed model and St. Johhs
County studies that were hearsay. The Governing Board lacks substantive jurisdiction

to confirm, modify or overrule an evidentiary ruling of the ALJ regarding hearsay. ‘§

120.57(1)(l), Fla. Stat.; Barfield, supra.

| Furthermore, the exception essentially requests that the Governing Board
reweigh the credibility and reliability of the evidence underlying this finding whic.h was
solely the purview of the ALJ and not the Governing Board. Petitioners state that
testimony was inconsistent. However, the decision to believe one expert over another
is left to the ALJ as the fact finder and cannot be aliered absent a complete lack ‘of
competent substantial evidence from which the finding could be reasonably inferred.

Fla. Chapter of Sierra Club, supra.

This finding of fact is supported by competent substantial evidence. (Wimpee
Vol. I: 568-63 and Vol. IX:1333-37, 1341-42; Register Vol. V: 796; Applicants Ex. 8).

See also, § 120.57(1)(l), Fla. Stat.; Berry, supra; Fla. Chapter of Sierra Club, supra.

Furthermore, some of Petitioners’ exception no. 19 relates to the delineation of the
watershed, which was addressed in findings of fact 70-75. (R.O. 30-33). Petitioners did
not take exception to findings of fact 70-73 and took exception to findings of fact 74-75

in exceptions 21-22.
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Based on the foregoing and the grounds set forth our rulings on Petitioners

exception numbers 21-22, Petitioners’ exception no. 19 is rejected.

Petitioners' Exception No. 20

Petitioners take exception to finding of fact no. 69. Specifically, Petitioners take
exception to the ALJs finding that “the higher staging in Wetland 1 in the post
development condition is ‘below flood stages™ on the grounds that there is no

"

competent substantial evidence “setting forth the ‘flood stages™ and supporting the
fihding that the staging in Wetland 1 is below “flood étages.”

First, there is competent substantial evidence setting forth a “flood stage.” The
Applicants’ engineer testified that the “flood stage” was 17.1 feet, which was the lowest
finished floor elevation in the area (the “area” was node 99, which included Wetland 1).
(Wimpee Vol. |1X: 1336-37; Applicants Ex. 8). However, we agree that there is no
competent substantial evidence to support the finding that the wetland staging in the
overall watershed model is below the flood stage of 17.1 feet. The table and graph in
Applicants Ex. 8 entitled “Pre vs. Post-Development Wetland Staging for the 25 yr/24 hr
Storm” shows staging above 17.1 feet for some time after the peak stage. See also,
Wimpee Vol. |: 87-88.

Modifying this finding of fact does not change the outcome of the proceedings.
The Applicants’ project complies with District criteria even though the overall watershed
model indicates that the staging above 17.1 feet in post-development will be slightly

higher than in pre-development at a time after the peak stage. (The staging above 17.1

feet in post-development is at most 0.04 feet higher than in pre-development.
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(Applicants Ex. 8.) The Applicants’ project meets the District's presumptive criteria; the
overall watershed model was an additional analysis to confirm that the project would not
cause an increase in the peak stage or peak duration of flooding downstream. (Wimpee
Vol. I: 58-62 and Vol. 1X: 1333, 1336-37; Register Vol. V: 791-93, 796; Applicants Ex, 7
and 8).

For the foregoing reasons, Petitionérs' exception number 20 is granted, in parn,
and rejected, in part. The second sentence of recommended finding of fact number 69

is modified to read: “But those stages are after peak flows have occurred.”

Petitioners' Exception No. 21

This exception asserts that finding of fact no. 74 should be rejected as based

solely on hearsay. The Governing Board lacks substantive jurisdiction to confirm,

modify or overrule an evidentiary ruling of the ALJ. § 120.57(1)(l), Fla. Stat.; Barfield,
supra. Therefore, the exception is rejected. The exception also incorporates by
reference Petitioners exception no. 19 and this incorporation is also rejected on the

same grounds as the ruling on Petitioners’ exception no. 19.

Petitioners' Exception No. 22

Petitioners' take exception to finding of no. 75 wherein the ALJ found that the
Petitioners' witness did not have any documents to support his version of the
delineations of basins C and D and the area north of Ravenswood Drive. Petitioners'
assert "the ALJ misconstrued Mr. Bullard's testimony, demonstrating a fundamental

unfairness of the proceedings by the ALJ since the evidence used by the Applicant's
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was sufficient for the ALJ, but the same information used by the Petitioners' results in a
finding of no supporting documents.”

Pursuant to section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exception.
Nevertheless, the decision to accept the testimony of one witness over that of another
and thereby weigh witness credibility is left to the discretion of the ALJ and cannot be
changed absent a complete lack of competent substantial evidence from which the

finding of fact could be reasonably inferred. Purdue, supra. There is competent

substantial evidence to support the ALJ's finding of fact. (Bullard Vol. VIli: 1179, 1233).

Accordingly Petitioners' exception no. 22 is rejected.

Petitioners' Exception No. 23

Petitioners take exception to the first sentence finding of fact no. 79 that the
stormwater system is designed in accordance with District rules because the findfng
“fails to set forth a concise and explicit statement of underlying facts of record to support
the finding, and merely tracks the language of the rules, demonstrating that the ALJ did
not comply with the statutory mandate of Section 120.569(2)(m), Fla. Stat.”

First, section 120.569(2)(m), Fla. Stat., states that “[flindings of fact, if set forth in

a manner which is no more than mere tracking of the statutory language, must be

accompanied by a concise and explicit statement of the underlying facts of record which
support the findings.” [emphasis added] This section does not apply to the “language of
the rules” as stated by Petitioners. Petitioners’ exception fails to identify the statute the

finding allegedly duplicates, and in fact, nothing in the finding duplicates a statute.
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Also, there is competent substantial evidence in the record to support finding of
fact no. 79. See, (Wimpee Vol. I: 55, 65, 63, 70 and Vol. IX: 1356, 1363, 1365-68,
1370-71, 1375-77, 1404, 14086; Burks Vol. IX: 1298; Register Vol. V: 803-05; Ginns Ex.
5 and 7; District Ex. 1).

For the foregoing reasons, Petitioners’ exception no. 23.is rejected.

Petitioners' Exception No. 24

Petitioners take exception to finding of fact no. 81 wherein the ALJ states that
“the Ginns intend to retain dewatering from the construction on the project site. We ﬁnd
that Petitioners' exception is a reiteration of Petitioners' exception no. 1, and as such,
for the reason set forth in our ruling on that exception, Petitioners’ exception no. 24 is

rejected.

Petitioners' Exception No. 25

Petitioners' take exception to recommended finding of fact number 85 wherein
the ALJ found that pond DA-1 would have minimal influence on groundwater near the

pond. Petitioners’ assert that the Applicants have not provided reasonable assurance
that DA-1 will not intercept a contamination plume emanating from the landfill.
Petitioners' contend that even if DA-1 does not change the groundwater flow, DA-1 will
be excavated into the groundwater, thereby exposing contaminants to the surface
waters.

Petitioners provide no legal basis for their exception or citations to the record as

required in 120.57(1)(k), Fla. Stat. As a result, the Governing Board is not required to
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rule on this exception. Nevertheless, the ALJ's ﬁndihgs are supported by competent

substantial evidence. (Register Vol. V: 801-02). Thus, this finding of fact may not be

disturbed. See, Section 120.57(1)(), Ela. Stat. Freeze, supra; Berry, supra; Fla. Sugar

Cane Leaque, supra.

With respect to Petitioners’ contention that the AL J failed to consider the potential
that DA-1 will intercept a contaminated plume emanating from the tandfill, this particular
water quality issue is addressed in other findings. In findings of fact numbers 88 and
89, the ALJ found that groundwater sampling conducted by the Applicants did not detect
any violations of water quality standards. In addition, in findings of fact numbers 95 and
96, the ALJ found that the water quality sampling conducted by the Applicants “included
parameters that were representative of contaminants in landfills that would have nbw
spread to the project site” and that “based on the lack of contamination found in these
samples taken from groundwater at the project site 50 years after the landfill began
operation, the logical conclusion is that either the groundwater does not flow from tﬁe
landfill toward the project site or the groundwater moving away from the landfill is not
contaminated.” (R.O. 41). None of these findings were contested by Petitioners.

For the foregoing reasons, Petitioners’ exception no. 25 is rejected.

Petitioners' Exception No. 26

Petitioners' take exception to recommended finding of fact number 87, wherein
the ALJ finds that the St. Johns County Health Depariment, in 1989, conducted an
investigation on the project site to determine the amount of sewage and garbage on the

project site. Petitioners' allege that this statement is not supported by competent
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substantial evidence. Petitioners' also recite evidence of other incidences of dumping
on the project site and further allege that there is no competent substantial evidence
that garbage is not on the site anymore.

In regard to the ALJ's finding that excavations were undertaken in 1989 to
determine the amount of sewage and garbage on the project site, there is competent
substantial evidence to support this findiﬁg (Ginn Vol. 9: 1424-25; Rogers Vol. VIi:
1025-29; Applicants Ex. 30). It appears that the Petitioners are requesting that the
District make additional findings regarding this issue which this the agency cannot do.

Burton vs. Morgan 643 So.2d 1103 (FL 4™ DCA 1994).

In the last sentence of this exception, Petitioners state that the ALJ made the
finding that there was no longer any garbage on the site. No such finding is made in
paragraph 87.

Accordingly, Petitioners’ exception 26 is rejected.

Petitioners' Exception No. 27

Petitioners take exception to finding of fact no. 90 wherein the ALJ states that

“the sewage sludge and garbage were excavated.” Petitioners provide no legal basis
for their exception or citations to the record as required by 120.57(1)(k), Fla. Stat. As a
result, the Governing Board is not required to rule on this exception. Nevertheless, we
find that this finding is not supported by competent substantial evidence, but this does
not affect the ultimate conclusion that groundwater at the site meets state water quality

standards. See (R.O. 41-42 at Y 96-96)
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Accordingly, Petitioners’ exception is granted and the second sentence of finding

of fact no. 90 is deleted.

Petitioners’ Exceptions No. 28

Petitioners take exception to finding of fact no. 100 wherein the ALJ found that
“[b]ased on the project plan.s, the terms of the BEMP [Bald Eagle Management Plah],
and this analysis, the USFWS [U.S. Fish and Wildlife Service] concluded that the
Ravenswood project ‘is not likely to adversely affect’ the bald eagles at the Ravenswood
site.” Petitioneré assert that finding of fact no. 100 should be rejected as not supported
by competent substantial evidence because it is based solely on hearsay, is not
scientifically acceptable and is based upon incomplete information.

First, the Governing Board lacks substantive jurisdiction to confirm, modify or
overrule an evidentiary ruling of the ALJ regarding hearsay. § 120.57(1)(j), Fla. Stat;

Barfield, supra. Also, the reliability or credibility of evidence is the purview of the ALJ

as the fact finder, not the Governing Board. The decision to accept the testimony of one
witness over that of another and thereby weigh witness credibility is left to the discretion
of the ALJ and cannot be changed absent a complete lack of competent substantial
evidence from which the finding of fact could be reasonably inferred. Purdue, supra.
Moreover, the burden of challenging the credibility or reasonableness of an expert's

reliance on certain facts or data rests on cross-examination by opposing party and goes

to the weight to be given the evidence by the fact finder. City of Hialeah v. Weatherford,

466 S0.2d 1127 (Fla. 3d DCA 1985); G.V. v. Dep't of Children and Families, 795 So.2d

1043 (Fla. 3d DCA 2001).
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This finding of fact is supported by competent substantial evidence and may not
be disturbed. (Palmer Vol. lll: 419-421, 431). See also, Section 120.57(1)(l), Ela. Stat.

Freeze, supra; Berry, supra; Fla. Sugar Cane League, supra. Accordingly, Petitioners’

Exception no. 28 is rejected.

Petitioners’ Exception No. 29

Petitioners assert finding of fact no. 101 should be rejected as based solely upon
hearsay and the lack of competence of the testifying witness. The Governing Board

lacks substantive jurisdiction to confirm, modify or overrule an evidentiary ruling of the

ALJ. § 120.57(1)(l), Fla. Stat.; Barfield, supra. Also, the reliability or credibility of
evidence is the purview of the ALJ as the fact finder, not the Governing Board. The
decision to accept the testimony of one witness over that of another and thereby weigh
witness credibility is left to the discretion of the ALJ and cannot be changed absent a
complete lack of competent substantial evidence from which the finding of fact could Ee

reasonably inferred. Purdue, supra.

This finding of fact is supported by competent substantial evidence and may not

be disturbed. (Palmer Vol. lll: 407-11). See also, Section 120.57(1)(l), Fla. Stat.

Freeze, supra; Berry, supra; Fla. Sugar Cane League, supra.

Accordingly, Petitioners’ exception no. 29 is rejected.

Petitioners' Exception No. 30

Petitioners take exception to finding of fact no. 103 wherein the ALJ finds that it

has been leamed since publication of the Management Guidelines in 1987 that eagles
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can tolerate more disturbance than was thought at that time. Petitioners assert that the
opinions against the use of the 1987 Management Guidelines were not based on
"professionally acceptable science and were mere personal opinions.”

Pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not rule
on this exception because it does not identify the legal basis for the exception and does
not include appropriate and specific citatioﬁs to the record.

Nevertheless, the decision to believe one expert over another is left to the
administrative law judge as the fact finder and cannot be altered absent a complete lack
of competent substantial evidence frém which the finding could be reasonably inferred..

Fla. Chapter Sierra Club, supra. These are evidentiary matters within the province of

the Administrative Law Judge. Bradley, supra. The Governing Board may not reweigh

evidence admitted in the proceeding, may not resolve conflicts in the evidence, may not
judge the credibility of witnesses or otherwise interpret evidence anew. Goss, supra;

Heifitz, supra; Brown v. Criminal Justice Standards & Training Comm'n., 667 So.2d 977

(Fla. 4™ DCA 1996). This finding of fact is supported by competent substantial evidence

and it may not be disturbed. (Palmer Vol. Ill: 433; Steffer Vol. IV: 510). See also,

Section 120.57(1)(l), Ela. Stat. Freeze, supra; Berry, supra; Fla. Sugar Cane League,

supra.

Accordingly, Petitioners’ exception 30 is rejected.

Petitioners' Exception No. 31

An exception is taken to the last sentence of recommended finding of fact no.

104 in which the ALJ expressly accepts and credits the opinion testimony of
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Respondent’s bald eagle experts, claiming the sentence violates section 120.569(2)(m),
Ela. Stat., because the finding merely tracks statutory language without a supporting
statement of underlying facts of record. Contrary to section 120.57(1)(k), Petitioners fail
to identify the statute this sentence allegedly duplicates, and in fact, the sentence does
not duplicate any statute. Moreover, the sentence represents the fact finder's express
weighing of the evidence which the Governing Board cannot disturb. Goss, ﬂﬁ@:

Heifitz, supra; Brown, supra. Accordingly, Petitioners’ exception no. 31 is rejected.

Petitioners' Exception No. 32

Petitioners take exception to recommended finding of fact number 105 wherein
the ALJ found that "evidence did not suggest a valid reason to assume that the Ginn's
proposed eagle monitoring will not be conducted in good faith and effectively.” In this
exception, Petitioners essentially reargue their case in an attempt to have the
Governing Board reweigh and interpret evidence. As previously noted, the Governiﬁg
Board may not reweigh evidence submitted in the proceeding, may not resolve conflicts

in the evidence, may not judge the credibility of witnesses or otherwise interpret

evidence anew. Goss, supra; Heifitz, supra; Brown, supra. The issue is not whether

the record contains evidence contrary to the ALJ’s finding, but whether the finding' is

supported by competent substantial evidence. Florida Sugar Cane League, supra.

Also, pursuant to Section 120.57(1)(k), Fla. Stat., the Governing Board need not
rule on this exception because it does not identify the legal basis for the exception and
does not include appropriate and specific citations to the record.

For the foregoing reasons, Petitioners’ exception 32 is rejected.



Petitioners Exception 33

Petitioners take exception to the last clause of recommended finding of fact no.
111 in which the ALJ concludes “the projectlwill not be contrary to the public interest,”
as required by section 373.414(1)(a), Fla. Stat., and Rule 4OC-‘4.302, Florida
Administrative Code. Petitioners assert that this legal conclusion or ultimate fact
violates section 120.569(2)(m), Fla. Stat., by lacking a statement of underlying facts.

The underlying facts supporting this finding are easily located in findings of fact nos.

112-118. Accordingly, Petitioners’ exception no. 33 is rejected.

Petitioners Exception 34

In Petitioners’ exception no. 34, Petitioners take exception to finding of fact no.
112. Specifically, Petitioners take exception to the ALJ’s finding that “the project will not
adversely affect the public health, safety and welfare” and that “the project Will not
cause flooding to offsite properties” because the ALJ "fails to provide a concise and
explicit statement of the underlying facts of record that support the finding, as required
by Section 120.569(2){(m), Fla. Stat.”

First, although labeled as a finding of fact, finding of fact no. 112 is a mixed
question of law and fact. If a finding of fact is improperly labeled by the ALJ, the label
should be disregarded and the item treated as though it were properly labeled as a

conclusion of law. See, Battaglia Properties, supra. To the exient that finding of fact

no. 112 is a conclusion of law, the requirements of Section 120.569(2)(m), Fla. Stat.,

are not applicable. To the extent that finding of fact no. 112 is a mixed guestion of law
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and fact, a finding that involves both factual and legal conclusions cannot be rejected

where there is substantial competent evidence to support the factual conclusion and

where the legal conclusi_on necessarily follows. Berger, supra.

Second, even if we were to conclude that finding no. 112 is solely a finding of
fact, the ALJ has complied with Section 120.569(2)(m), Fla. Stat., by setting forth a
concise and explicit stétement of underlying facts of record. The finding includes facts
relevant to the ultimate finding, which is that the “project will not adversely affect public
health, safety, or welfare or the property of others because the surface watér
management éysrem is designed in accordance with Distriét criteria, the post-
development peak rate of discharge is less than the pre-development peak rate of
discharge, and the project will not cause flooding to offsite properties.” (R.O. 48)
[emphasis added]. The facts related to the system design, peak rate of discharge, and
offsite flooding are in the recommended order. See, R.O. at 16-18, 1 33-39; at 26-29, 9|
61-66; at 34, 4} 78, at 35;37, 1 79-82, and at 47, 1 108; See also, ERP-A.H., 12.2.3.1. |

For the foregoing reasons, Petitioners’ exception no. 34 is rejected.

Petitioners Exception 35

Petitioners assert the first sentence of recommended finding of fact number 113
violates section 120.569(2)(m), Fla. Stat., by lacking a statement of underlying facts.
Contrary to section 120.57(1)(k), the exception fails to identify the statute the sentence
allegedly duplicates, and in fact, the sentence does not duplicate any statute.
Regardless, the finding is otherwise supported by findings of fact nos. 31-33, 46, 47, 51-

59, 97-105. Accordingly, Petitioners’ exception no. 35 is rejected.
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Petitioners Exception 36

Petitioners take exception to fact of fact no. 115 wherein the ALJ found that
“[d]evelopment of the project will not adversely affect the legal recreational use of the
project site. (lllegal use by trespassers should not be considered under this criterion.)
There also will not be any adverse impaét on recreational use in the vicinity of the
project site.” Petitioners allege that there is no competent substantial evidence in the
record to support this finding.

Although labeled és a finding of fact, finding of fact no. 115 is a mixed question of
law and fact. To the extent that finding of fact no. 115 is a mixed question of law and
fact, a finding that involves both factual and legal conclusions cannot be rejected where
there is substantial competent evidence to support the tactual conclusion and where the

legal conclusion necessarily follows. Berger, supra.

First, there is competent substantial evidence to support the ALJ's factual
conclusion. (Wentzel Vol. V: 671-72, 687). Second, there is no evidence in the record
that Mrs. McMulkin will no longer be able to watch birds and wildlife from her home next
to the project site. Theretore, the ALJ reasonably concluded that the project would not
result in any adverse impacts to recreational values in the vicinity of the project site.

Accordingly, Petitioners exception no. 36 is rejected.

Petitioners Exception 37

Petitioners assert finding of fact no. 118 violates section 120.569(2)(m) by

lacking a statement of underlying facts. Contrary to section 120.57(1)(k), the exception
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fails to identify the statute the finding allegedly duplicates, and in fact, the sentence
does not duplicate any statute. Regardless, the finding identifies the underlying facts by
referring to the mitigation and proposed BEMP supported by findings of fact nos. 51-59,

97-105. Accordingly, Petitioners’ exception no. 37 is rejected.

Petitioners Exception 38

Petitioners assert finding of fact no. 119 violates section 120.569(2)(m), Fla. Stat.
by lacking a statement of underlying facts. Contrary to section 120.57(1)(k), the
exception fails to identify the statute the finding allegedly duplicates, and in fact, the
finding does not duplicate any statute. Nonetheless, the underlying factual statements
supporting the finding are expressly set forth in findings of fact nos. 111-118.

Accordingly, Petitioners’ exception no. 38 is rejected.

Petitioners Exception 39

Petitioners argue that the finding in the fifth sentence of paragraph 123 should be
rejected because Exhibit 30K’ is hearsay, lacked competency and relevance. The fifth

sentence found that Applicants’ Exhibit 30K, although it and the Department of

Environmental Protection (f/k/a Department of Environmental Regulation) enforcement
file had different numbers, verified compliance with a Consent Order.

First, the exception asserts that the Exhibit 30K should be rejected as hearsay.
The Governing Board lacks substantive jurisdiction to confirm, modify or overrule an

evidentiary ruling of the ALJ. § 120.57(1)(l), Fla. Stat.; Barfield v. Dep't of Health, 805

' Exhibit 30K is a letter from the Florida Department of Environmental Regulation to Mr. Michael Adams
dated February 13, 1991, regarding DER v. Clyatt R. Powell et al; OGC File No. 89-0964C.
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So.2d 1008 (Fla. 1% DCA 2001) (the department lacks substantive jurisdiction to
overrule the judge’s evidentiary ruling regarding hearsay).

Second, there is competent substantial evidence in the record to support the
ALJ’s finding that the terms of the Consent Order had been satisfied. Jay Ginn, who
owned the property at the time of the Consent Order and who owns it now, testified that
he had taken actions to comply with the Consent Order and that he has not heard from
the DEP since he received Exhibit 30K. (Ginn Vol IX: 1428 — 31, 1435). The last
sentence of paragraph 123 finds that nothing had been heard about the Consent Order
since 1991 and Mr, Ginn testified to that facf. (Ginn Vol IX: 1435). Mr. Ginn also
testified on rebuttal that he hired Mr. Adams to oversee the restoration required under
the Consent Order and received Exhibit 30K addressed to Mr. Adams indicating
satisfaction of the terms of the Consent Order. Because this finding of fact is supported
by competent substantial evidence, it may not be disturbed. See Section 120.57(1)(1),

Fla. Stat. Freeze, supra; Berry, supra; Fla. Sugar Cane League, supra.

Accordingly, Petitioners’ exception 39 is rejected.

Petitioners Exception 40

Petitioners take exception to conclusion of law no. 133 wherein the ALJ
concludes that the project will not cause an increase in the stage or duration of
downstream flooding. Petitioners allege that there is no competent substantial evidence
to support this conclusion. Again, Petitioners fail to identify appropriate and specific
citations to the record as required by section 120.57(1)}(k), Ela. Stat., and, therefore, the

Governing Board need not rule on this exception. Nevertheless, finding of fact numbers
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61-78 provide the factual underpinnings for the ALJ's conclusion and we find that there
is competent substantial evidence in the record to support those findings. (Wimpee Vol.
IX: 1336-37; Applicants Ex. 8 p.10) To the extent that Petitioners’ exception is also a
reiteration of Petitioners’ exception numbers 6, 7, 18, 19, 20 and 21, we incorporate our
rulings on those exceptions.

For all of the foregoing reasons, Petitioners’ Exception 40 is rejected.

Petitioners’ Exception 41

| Petitioners argue that paragraph 135 of the conélusions of law should be
rejected, contending that the Applicants failed to provide competent substantial
evidence for alleged factors that applied and, commensurately, the ALJ failed to make
findings on each applicable factor. The Petitioners misread the applicable requirement,
make numerous conclusory statements, and once again re-argue the facts. Conclusion
of law 135 states that the Applicants proposed to temporarily or permanently imp'act all
wetlands but Wetland 5 and that the Applicants demonstrated practicable design
modifications as required for Wetlands 1 and 4. Petitioners exception appears to focus
on the ALJ’s conclusions regarding Wetland 1.

Petitioners state that ERP-A.H. 12.2.1.1 defines the term “practicable design
modification” and then highlight various portions of the Handbook provision. Thereafter,
the Petitioners argue that the highlighted portions are each a separate criteria. ERP-
A.H. 12.2.1.1 is not a definition of what the term “practicable design modification” is, but
a statement of what it is not. The provision states what is not a “modification” and what

is not “practicable.” It does state that in determining whether a proposed modification is
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practicable, consideration shall be given to the cost of the modification compared to the
environmental benefit it achieves.

The Applicants proposed and evaluated a medification that involved placing the
water and sewer mains outside of Wetland 1 rather than through it. (Applicants’ Ex. 11).
The analysis demonstrated that routing the proposed utility services around the project
site would cost approximately $80,000 to $100,000. (Wentzel Vol.IV: 620; Brown Vol.!‘II:
315-18). The impact avoided is a temporary impact and it is likely that the area to be
impacted can be successfully reestablished and restored, and preservation of Wetland
1is proposedr to address lag time for reestablishment. (Wentzel Vol.IV: 620-21; Brown
Vol.lll: 315-18). The District reviewed the analysis and concurred that routing the water
and sewer mains cutside of Wetland 1 was not a practicable design modification
because the costs of avoidance outweighed the environmental benefits of avoidance.
(District's Ex. 1; Wentzel Vol. 1V: 621); See also, R.0.18-22. Therefore, the ALJ
reasonably concluded that practicable design modifications were implemented for thel
impacts to Wetland 1.

The Petitioners reargue what the ALJ rejected. The Governing Board may not
reweigh evidence submitted in the proceeding, may not resolve conflicts in the
evidence, may not judge the credibility of witnesses or otherwise interpret evidence

anew. Goss, supra; Heifitz, supra; Brown, supra. The issue is not whether the record

contains evidence contrary to the ALJ’s finding, but whether the finding is supported by

competent substantial evidence. Florida Sugar Cane League, supra.
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Accordingly, Petitioners’ exception no. 41 is rejected.

Petitioners’ Exception 42

Petitioners take exception to conclusion of law number 136 wherein the ALJ
concludes that Applicants were not required to implement practicable design
modifications to eliminate or reduce impac;,ts to Wetlands 2, 3, 6, and 7. We find that
Petitioners' exception is a reiteration of Petitioners' exception numbers 3, 4, 11, and 12,
and as such, for the reasons set forth in our rulings on those exceptions, Petitioners'

exception no. 42 is rejected.

Petitioners’ Exception 43

Petitioners take exception to recommended conclusion of law number 138
wherein the ALJ concludes that the Applicants do not have to comply with mitigation
provisions in ERP-AH. 12.3 through 12.3.8 as to Wetlands 2 and 6 becausé those
wetlands meet the criteria of ERP-A.H. 12.2.2.1. We find that Petitioners' exception is a
reiteration of Petitioners’ exception numbers 3, 4, 11, 12 and 17, and as such, for the
reasons set forth in our rulings on those exceptions, Petitioners’ exception no. 43 is

rejected.

Petitioners’ Exception 44

Petitioners argue that the first sentence of paragraph 139 must be rejected
because the ALJ did not make a concise and explicit statement supporting any finding

that the mitigation more than replaces the functions provided by the wetlands and
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surface waters to be affected by the project and a lack of reasonable assurance that the
mitigation will offset the adverse impacts from the project. Paragraphs 22 through 59 of
the Recommended Order justify the conclusion in paragraph 139 of the Recommended
Order. See also, Wentzel Vol. V: 667.

Accordingly, Petitioners’ exception 44 is rejected.

Petitioners Exception 45

Petitioners take exception to conclusion of law no. 140. Specifically, Petitioners
take exception to the ALJ's conclusion that “the greater weight of the evidence shov;/s
that the stormwater system complies with the applicable rule criteria” because the
conclusion “is not supported by concise and explicit findings of fact” and because
“conclusory statements ... [do] not constitute competent substantial evidence to support
a conclusion of law.”

Because Petitioners do not include appropriate and specific citations to the
record, the Governing Board is not required to rule on this exception pursuant to §
120.57(1)(k), Fla. Stat. Nevertheless, there is competent substantial evidence in the
record to support the ALJ’s conclusion. (Wimpee Vol. I: 83, 70; Register Vol. V: 803-
05; Ginns Ex. 5 and 7; District Ex. 1). Therefore, this conclusion of law is a proper
interpretation of the District’s rules based on the findings of fact found by the ALJ and
cannot be rejected or modified by the Board. See, § 120.57(1)(!), Ela. Stat.; Berry,

supra; Fla. Chapter of Sierra Club, supra.

Furthermore, Petitioners’ exception that the conclusion of law is not supported by

concise and explicit findings of fact appears to refer to Section 120.569(2)(m), Fla. Stat.,
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which applies to findings of fact. This exception is to a conclusion of law, so Section
120.569(2)(m), Fla. Stat., is not applicable.
For the foregoing reasons and for the reasons set forth in our ruling on

Petitioners’ exception no. 23, Petitioners’ exception 45 is rejected.

Petitioners’ Exception 46

Petitioners take exception to conclusion of law no. 141. Specifically, Petitioners
take exception to the ALJ's conclusion that Applicants have met ERP-AH. 12.2:4
asserting the Applicant has not submiﬁed a dewatering plan and therefore has not
provided reasonable assurances that the project meets District rules.

We find that Petitioners' exception is a reiteration of Petitioners' exception
numbers 1 and 49, and as such, for the reasons set forth in our rulings on those

exceptions, Petitioners' exception no. 46 is rejected.

Petitioners’ Exception 47

Petitioners argue, relative to groundwater imbacting surface water, that the ALJ
could not make a conclusion that because the evidence established the absence of
violations in groundwater, reasonable assurance had been provided for compliance with
Rule 40C-4.301(1)(e), Florida Administrative Code. The Petitioners provide no basis in
fact or law for their argument. The Petitioners merely state the conclusion that the rules
do not support paragraph 142 and the Administrative Law Judge misunderstood the

burden of proof. Paragraphs 83 through 96 of the Recommended Order justify the
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conclusion in paragraph 142 of the Recommended Order. Accordingly, Petitioners’

Exception 47 is rejected.

Petitioners’ Exception 48

Petitioners take exception to recomménded conclusion of law number 143
wherein the ALJ concludes that reasonable assurance was prdvided that the proposed
project will not violate water quality standards. Contrary to section 120.57(1)(k), the
exception fails to identify any legal explanation in support of the exception. The
conclusion of law is derived from findings of fact 60, 79-96 and is also supported by

conclusions of law 140-142. Accordingly, Petitioners’ exception number 48 is rejected.

Petitioners’ Exception 49

In Petitioners’ exception no. 49, Petitioners take exception to conclusion of law
no. 145. Specifically, Petitioners take exception to the ALJ’s conclusion that “seéondary
impacts will not cause adverse impacts to the functions of wetlands or surface waters.”

The first part of this exception relates to the dewatering plan, which is discussed
in Petitioners’ exceptions numbered 1, 24, and 46. The second part of this exception
relates to the “secondary impacts from the groundwater withdrawals from dewatering
since it [the Applicant] has not provided a dewatering plan” and “there was no evidence
that there is a consumptive use permit.” To the extent that this part of the exception
relates to the dewatering plan, we have previously addressed this issue in our rulings on
Petitioners’ exception numbers 1, 24 and 46. Also, Petitioners’ exception misquotes

and misapplies ERP-AH. 12.2.7(a). See, ERP-A.H. 12.2.7(a) and 12.2.2.4.
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The third part of this exception relates to impaéts to bald eagles and incorporates
Petitioners’ exceptions to findings of fact numbered 51, 52, 103, 104, and 105, which
are addressed in Petitiolners’ exceptions numbered 14, 15, 30, 31, 32.

We find that Pefitioners' exception is a reiteration of Petitioners’ exception
numbers 1, 14, 15, 24, 30, 31, 32 and 46, and as such, for the reasons set forth in our

rulings on those exceptions, Petitioners' exception no. 49 is rejected.

Petitioners’ Exception 50

Petitioners take exception to recommended conclusion of law number 146
wherein the ALJ states that “[t]he evidence showed that none of the listed aquatic or
wetland dependent species currently use uplands on the project site for nesting or
denning. The eagle’s nest is in the wetland portion of Wetland 1, and it was addressed
under ERP-A.H. 12.2.7(a).” Petitioners contend that the uplands within the primary and
secondary protection zones of the Management Guidelines enable the existing nesting
of the bald eagles and should be considered under section 12.2.7(b), ERP-A.H.

First, part {(b) of the secondary impact test is applicable in its entirety to this
project. This part of the test requires a permit applicant to provide reasonable
assurance that

the construction, alteration, and intended or reasonable expected uses of

a proposed system will not adversely impact the ecological value of

uplands to aquatic or wetland dependent listed animal species for

enabling existing nesting or denning by these species, but not including:

1. Areas needed for foraging; or
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o Wildlife corridors, except for those limited areas of uplands necessary

for ingress and egress to the nest or den site from the wetland or other

surface water. (Emphasis added).
See, Section 12.2.7(b), MSSW-A.H. (Table 12.2.7.-1 of the ERP Applicant's Handbook
identifies those aquatic or wetland dependent listed species that use upland habitats for
nesting and denning).

Second, the only conclusion that caﬁ be drawn is that no adverse secondary
impacts will occur under this part of the test. Finding of fact numbers 10, 22 and 98 all
state that the eagle’s nest is located within Wetland 1. The uplands within the primary
and secondary eagle pfotection zones in this case are not uplands used b&/ aquatic and
wetland dependent listed animal species for enabling existing nesting or denning. The
ALJ's interpretation of ERP-A.H. 12.2.7 (b) is consistent with the District’s interpretation,
and the District’s interpretation is correct. ERP-A.H. 12.2.7(a) and not 12.2.7(b) applied
to the eagles and their nest because the text of 12.2.7 (b) clearly indicates that (b)
applies to aquatic or wetland dependent species that use uplands for nesting and
denning at the time of the application. In the instant case, the eagles’ nest was in
Wetland 1. Hence, (a), not (b), applies.

Whether (a) or (b) applies is of no consequence to the outcome of the case.
Nothing in the District’s requirements requires strict adherence to the Guidelines. See
ERP-A.H. 12.2.7. Indeed, 12.2.7 (b), the provision of the Applicant’s Handbook that
mentions the publications specifically states that applicants may propose measures
other than those contained in the guidelines. In the last sentence of paragraph 146, the

ALJ states that the impacts to the eagles and their nest were addressed under (a).

Accordingly, Petitioners’ exception no. 50 is rejected.
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Petitioners’ Exception 51 :

Petitioners apparently assert conclusion of law no. 152 violates section
120.569(2)(m), Fla. Stat., by lacking an underlying factual statement. Foremost, section
120.569(2)(m) applies to findings of fact, not to conclusions of law. Also, contrary to
section 120.57(1}(k), the exception fails to identify the statute the conclusion of law
allegedly duplicates, and in fact, the conclusion of law does not duplicate any statute.
Accordingly, Petitioners’ exception no. 51 is rejected.

Petitioners’ Exception 52

Petitioners apparently assert conclusion of law no. 156 violates section
120.569(2)(m), Fla. Stat., by lacking a statement of underlying facts. This exception is
rejected on the same grounds as the ruling on exception no. 51.

Petitioners’ Exception 53

An exception is taken to conclusion of law no. 157 on the same basis as
Petitioners’ exception no. 44. The exception is rejected on the same grounds as the

ruling on exception no. 44.
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RULINGS ON DISTRICT’S EXCEPTIONS

SJRWMD Exception No. 1.

The St. Johns River Water Management District notes that the Recommended
Order fails to acknowledge Tara Boonstra as appearing as ah attorney of record at the
hearing for the St. Johns River Water Management District. The Final Order reflects
that Tara Boonstra appeared on behalf of the St. Johns River Water Management

District.

SJRWMD Exception No. 2

The St. Johns River Water Management District seeks a clarification of the
Statement of the Issue which infers the Environmental Resource Permitting program
regulates more than the construction and operation of a surface water managément
system. The Statement of the Issue has been clarified and is set forth in this Final

Order.

SJRWMD Exception No. 3

District staff take exception to finding of fact no. 1 on the grounds that there is no
competent substantial evidence in the record to support the finding. The finding states
that the District administers and enforces statutes and *...Florida Administrative Code
Rules promulgated by the District...” (R.O. 5-6). No evidence was presented to
demonstrate that the District administers and enforces only those Florida Administrative

Code rules that are promulgated by the District. Rather, the District administers and
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enforces the rules promulgated under Chapter 373, Florida Statutes. See, District PRO
at4,12; Ginns PRO at 5, 1 2; Petitioners PRC at 2, 9 2; ERP-A.H. 1.0. Therefore,
finding of fact 1 is modified to read as follows: “...and Florida Administrative Code
Rules promulgated under the authority of those statutes.” This modification does not
change the outcome of the proceedings.

Accordingly, the District Exception n‘o. 3 is granted and the first sentence of
finding of fact no. 1 is modified as follows:

Respondent, the District, is a special taxing district created by Chapter

373, Florida Statutes, charged with the duty to prevent harm to the water

resources of the District, and to administer and enforce the cited statutes

and Florida Administrative Code Rules promulgated by-the-Bistrist under
the authority of those statutes.

SJRWMD Exception No. 4

District staff take exception to a typographical error in the second sentence of
Finding of Fact 2 on the grounds that there is no competent substantial evidence in the
record to support the finding. The finding states that the development to be constructed
is “a 136-acre residential community.,” (RO at 6). There is no evidence in the record
that the development is 136 acres. Rather, the evidence is undisputed that the
development will include 136 units or 136 lots. See, Stip. at 2, 1 1 and at 16, 9 5(d); RO
at 2, “Preliminary Statement.” Therefore, the second sentence of Finding of Fact 2 is
modified to read “...a 136-unit residential community...” Correcting this typographical
error does not change the outcome of the proceedings.

Accordingly, District staff's exception no. 4 is granted.
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SJRWMD Exception No. 5

In addition to Exception No. 4, District staff take further exception to the second
sentence of finding of fact 2 to the extent that it slightly mischaracterizes the activity that
would be authorized by the Environmental Resource Permit that is at issue in this
matter on the grounds that there is no competent substantial evidence in the record to
support the finding. The finding states that the Environmental Resource Permit is “to
construct a 136-acre residential community and associated surface water management
facilities...” (R.O. 6). As discussed above in Exception No. 2, the Environmental
Resource Permit fegulatory program authorized under Part IV, Chaptér 373, Florida
Statutes, regulates surface water management systems. See, Florida Administrative
Code Rule 40C-4.041; ERP-A.H. 1.0. The statement in Finding of Fact 2 appears to
have been taken from the Applicants’ Proposed Recommended Order, which does not
contain a citation for the statement. See, Ginns PRO at 5, 9 3. There is competent
substantial evidence to support modifying the second sentence of Finding of Fact 2 asl
follows: “...to construct a surface water management system serving a 136-unit
residential community,” See, Stip. at 2, {1 and at 16, ] 5(a); District PRO at 2. This
modification will clarify the activity that would be authorized by the Environmental
Resource Permit and does not change the outcome of the proceedings.

Accordingly, District staff's exception is granted and the second sentence of
finding of fact no. 2 is modified as follows:

They are seeking ERP Permit No. 40-109-81153-1 from the District to
construct a surface water management system serving a 136-unit

residential community 138-acre—esidential-community—and—associated
surface-walermanagement system.
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SJRWMD Exception No. 6

District staff take exception to certain sentences in findings of fact nos. 10, 22,
and 98 on the grounds that there is no competent substantial evidence in the record to
support the findings. The third sentence in Finding of Fact 10 states that “... it was not
discovered until November of 2003 that thére was an eagle nest...” (R.O. 8). The last
sentence in Finding of Fact 22 states that “... in November 2003 an eagle nest was
discovered...” (R.O. 12). The first sentence of Finding of Fact 98 states that “When the
Ginns were made aware in November 2008, ...” (R.O. 42). The undisputed eQidence
presented was that the Ginns learned of the presence of an eagle nest in late October
2003 and of the presence of eagles at the nest in November 2003. See, Brown Vol. llI;
331, 361, 382; Palmer Vol. lll: 400; Steffer Vol. IV: 481. Therefore, the third sentence in
finding of fact 10 is modified to read as follows: “...it was not discovered until October of
2003 that there was an eagle nest...” The last sentence in finding of fact 22 is rﬁodified
to read as follows: “...in October 2003 an eagle nest was discovered...” The first
sentence of finding of fact 98 is modified to read as follows: “When the Ginns were
made aware in October 2003, ...” Modifying these three sentences does not change
the outcome of the proceedings.

Accordingly, District staff’s exception is granted and finding of fact nos. 10, 22

and 98 are modified as noted above.
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SJRWMD Exception No. 7

District staff take exception to the third sentence in finding of fact no. 24 on the
grounds that there is no competent substantial evidence in the record to support the
finding. The finding states that “A 24-inch culvert drains the area into a 600-foot long
drainage ditch...” This appears to be a misstatement of a sentence in the Amended
Pre-Hearing Stipulation, which states that “Wetland 1 and Wetland 3 are connected by
an approximately 600-foot roadside drainage ditch with a 24-inch culvert.” (Prehrg. Stip.
17, 1 5(l). Evidence was presented that a culvert exists in the drainage ditch, but no
evidence was presented that the culvertl drains Wetland 3 into the ditch. Rather,
undisputed evidence was presented that Wetland 3 was drained by a “ditch” or a “cut”
into a 600-foot long drainage ditch leading to Wetland 1. See, Brown Vol. Il 278-79;
Wentzel Vol. IV: 627-28; Burks Vol. IX: 1311-12. Therefore, the third sentence of
finding of fact 24 is modified to read as follows: “A ditch or cut drains the area into a
600-foot long drainage ditch...” Modifying this sentence does not change the outcomé
of the proceedings.

Accordingly, District staff's exception is granted and the third sentence of finding
of fact no. 24 is modified as follows:

A ditch or cut 24-inch-culved drains the area into a 600-foot long drainage

ditch along the south side of Ranvenswood Drive leading to Wetland 1.

SJRWMD Exception No. 8

District staff take exception to the third sentence in finding of fact 28 on the
grounds that there is no competent substantial evidence in the record to support the

finding. The third sentence states that “The gopher frog is not a listed species;...”
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District staff's exception no. 8 is granted for the reasons set forth in our ruling on

Petitioners’ exception no. 3.

SJRWMD Exception No. 9

District staff take exception to the second sentence of finding of fact no. 44 on
the grounds that there is no competent suﬁstantial evidence in the record to support the
finding. The finding states that “...the District interprets ERP-A.H. 12.2.1.1 to require a
reduction/elimination analysis only when a project will result in adverse impacts such
| that it does not meet the requirements of ERP-A.H. 12.2.2 through 12.2.3.7 and 12.2.5
through 12.3.8.” (RO at 21). Although labeled as a finding of fact, this portion of finding
of fact no. 44 is a conclusion of law. If a finding of fact is improperly labeled by the
Administrative Law Judge, the label should be disregarded and the item treated as

though it were properly labeled as a conclusion of law. See, Battaglia Properties v. Fla.

Land and Water Adjudicatory Commission, 629 So.2d 161, 168 (Fla. 5th DCA 1994).

First, no evidence was presented that ERP-A.H. 12.2.1.1 applies when a project
will result in adverse impacts such that it does not meet the requirements of ERP-A.H.

12.2.2 through 12.2.3.7 and 12.2.5 through 12.3.8. Rather, evidence was presented
that ERP-A.H. 12.2.1.1 applies when a project will result in adverse impacts such that it
does not meet the requirements of ERP-A.H. 12.2.2 through 12.2.3.7. See, ERP-A.H.
12.2.1.1; District PRO at 35, 9 101, footnote 10; Wentzel Vol. IV: 624, 640-41.

Second, the statement in the Recommended Order omits a portion of the rule,
which provides that “Except as provided in subsection 12.2.1.2, if the proposed system

will result in adverse impacts to wetland functions and other surface water functions
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such that it does not meet the requirements of subsections 12.2.2 through 12.2.3.7, ...
See, ERP-A.H. 12.2.1.1 [emphasis added]. Although the exception in ERP-A.H.
12.2.1.2 did not apply to Wetlands 2 and 6, which were the subject of finding of fact no.
44, the statement in the Recommended Order is an incomplete statement of the rule
and should be corrected for clarification. (The exception in ERP-A.H. 12.2.1.2 was
referenced in finding of fact no. 45 with respect to Wetlands 3 and 7.)

This legal conclusion involves the substantive regulatory jurisdiction of the St.
Johns River Water Management District and is more reasonable than the erroneous
legal statément contained in the finding. Modifying this senténce does not change the
outcome of the proceedings.

Accordingly, District staff's exception no. 9 is granted and the second sentence of
this conclusion of law (labeled as finding of fact no. 44) should be moditied to read as
follows:

As explained in téstimony, except as provided in ERP-A.H. 12.2.1.2, the

District interprets ERP-A.H. 12.2.1.1 to require a reduction/elimination

analysis only when a project will result in adverse impacts such that it
does not meet the requirements of ERP-A.H. 12.2.2 through 12.2.3.7 and

SJRWMD Exception No. 10

District staff take exception to the second sentence of finding of fact no. 58 on
the grounds that there is no competent substantial evidence in the record to support the
finding. The finding states that *...ERP-A.H. 12.2.2.1(d) does not require compliance
with under ERP-A.H. 12.3 through 12.3.8...” First, no evidence was presented that
ERP-A.H. 12.2.2.1(d) is the provision that does not require compliance with other

sections of ERP-A.H. Rather, evidence was presented that ERP-A.H. 12.2.2.1 does not
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require compliance with ERP-A.H. 12.2.2 through 12.2.3.7 and 12.2.5 through 12.3.8
unless the criteria in ERP-A.H. 12.2.2.1(a) through (d) apply. See, ERP-AH. 12.2.2.1;
Wentzel Vol. IV: 624-25, 641. Second, there is an apparent typographical error by
including the word “under” following the word “with.” Evidence was presented that ERP-
A.H. 12.2.2.1 does not require compliance with ERP-A.H. 12.2.2 through 12.2.3.7 and
12.2.5 through 12.3.8. See,' ERP-A.H. 12.2.2.1; Wentzel Vol. |V; 624-25, 641. |
Modifying this sentence does not change the outcome of the proceedings.

Accordmgly, District staff’'s exception is granted and finding of fact no. 58 is
modified to read as follows “...ERP-A.H. 12.2.2.1 does not require compllance with

ERP-A.H. 12.3 through 12.3.8...”

SJRWMD Exception No. 11

District staff take exception to sixth sentence in Finding of Fact 68 on the
grounds that there is no'competent substantial evidence in the record to support the
finding. The finding states the following:

For the OWM, the final discharge point of the system being modeled was the
east-west ditch located just north of Josiah Street, where the tailwater elevation
was approxnmately 18.1 feet, not the 19.27 feet SHW mark to the north in
Wetland 1.2
(RO at 29-30). There is no competent substantial evidence to support the finding that
the tailwater elevation at the east-west ditch located just north of Josiah Street was 18.1
feet. There was disputed evidence presented that the tailwater elevation used in the

Qverall Watershed Model was 18.1 feet. See, Bullard Vol. VIII:1158-62; District PRO at

12, 9 22; Ginns PRO at 10, 9 19, 20. However, the evidence that the tailwater used for

2 OWM is an abbreviation for Overall Walershed Model, and SHW is an abbreviation for seasonal high
water.
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the Overall Watershed Model was 18.1 feet was based on the witness’ testimony that
the location of that 18.1-foot tailwater elevation was in the “wetland receiving water,” not
the east-west ditch. Bullard Vol. VII:1158-59. Therefore, there is no competent
substantial evidence in the record to support the finding that the tailwater elevation was
18.1 feet at the location of the ditch. However, if the clause “..., where the tailwater
elevation was approximately 18.1 feet,...” Were struck, there is competent substantial
evidence to support the following finding of fact:
For the OWM, the final discharge point of the system being modeled was the
east-west ditch located just north of Josiah Street, not the 19.27 feet SHW mark
to the north in Wetland 1.
See, Wimpee Vol. IX: 1338-41; Ginns Ex.8 at 33 and 87.
Accordingly, District staff's exception is granted and the sixth sentence of finding

of fact no. 68 is modified as stated above. Striking the clause does not change the

outcome of the proceedings.

SJRWMD Exception No. 12

District staff take exception to a typographical error in the second sentence of

conclusion of law no. 127, which states that “Unless Petitioners present ‘contrary
evidence of equivalent equality’ . . .” The phrase “contrary evidence of equivalent

equality” is a direct quote from Florida Dep't of Transportation v. J.W.C., Inc., 396 So.2d

778, 789-90 (Fla. 1* DCA 1981). However, J.W.C. actually states “contrary evidence of
equivalent quality.” Id. Therefore, this quote should be corrected by replacing the word

“equality” with the word “quality.”
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Accordingly, District staff's exception is granted and this typographical error is

corrected as stated above.
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FINAL ORDER

ACCQRDINGLY, IT IS HEREBY ORDERED:

As to the ERP application, the Recommended Order dated April 16, 2004,
attached hereto, is adopted in its entirety except as modified by the final action of the
Governing Board of the St. Johns River Water Management District in the ruling on
Petitioners, Marilyn McMulkin and Diane MiHs, Exceptions 3, 20 and 27 and District’s
Exceptions 1 through12. Jay and Linda Ginns’ application number 40-109-81153-1 for
a standard environmental resource permit is hereby granted under the terms and
-conditions as set forth in the Technical Staff Report dated January 20, 2004, as revised

by District Exhibit 10, both of which are attached hereto.

DONE AND ORDERED this /4% _day of May, 2004, in Palatka, Florida.

ST. JOHNS RIVER WATER
MANAGEMENT DISTRICT

BY:@ L g =
Ometrias D. Long —
CHAIRMAN

RENDERED this [cﬂ#\ day of May, 2004.

Bysdrrdaa) [S3Tan_

SANDRA BERTRAM
DISTRICT CLERK

Copies to:

Deborah J. Andrews, Esquire
11 N. Roscoe Blvd.
Ponte Vedra Beach, FL 32082

Cindy Bartin, Esquire

P.O. Box 861118
St. Augustine, FL 32086
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Vance Kidder, Esquire
Tara Boonstra, Esquire
4049 Reid Street
Palatka, FL 32177
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STANDARD GENERAL ENVIRONMENTAL RESOURCE PERMIT
TECHNICAL STAFF REPORT '
January 20, 2004
APPLICATION #: 40-109-81153-1

Applicant: John A. Ginn, Ill and Linda G. Ginn
421 St Johns Ave, Apt. 3
Palatka, FL 32177

Consultant: Zev Cohen & Associates, Inc.
Attn: Curt Wimpee
55 Seton Tr
Ormond Beach, FL 32176
(904) 677-2482

Project Name: Ravenswood Forest

Project Acreage: 47.350

Receiving Water Body: San Sebastian River Class: Il Fresh.
County: St. Johns

Authority: 40C-4.041(2)(b)2, 40C-4.041(2)(b)8

Final O&M Entity: Homeowners/Property Owners Association

Interested Parties: No

Objectors: Yes

LOCATION AND BRIEF DESCRIPTION OF SYSTEM:

The 47.35-acre Ravenswood Forest site is located south of Ravenswood Drive and
2,000 feet west of Masters Drive in St. Johns County. The proposed development will
consist of a 136-lot subdivision with associated stormwater conveyance and treatment

facilities.
A PERMIT AUTHORIZING:

Construction of a surface water management system for a 136-lot subdivision known as
Ravenswood Forest with stormwater treatment by wet detention to be constructed as
per plans received by the District on November 05, 2003, and as amended by plans
received on December 10, 2003.

ENGINEERING COMMENTS:

The project stormwater treatment system is proposed to include two connected wet
detention ponds to treat and attenuate the runoff from the project site. Both ponds are
designed with an independent control structure. The central pond (DA-1) cascades into
the southern pond (DA-2) through its control structure and connecting-e4” pipe. The
discharge from DA-1 and the direct runoff from Basin 2 are attenuated in DA-2 before
being discharged through a control structure to an onsite wetland.

SIEWMD EshibitNe. | _ _jp—
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The applicant has supplied calculations that demonstrate that the design of the wet
detention ponds will function to meet District rule criteria. The proposed wet detention
system as designed will aitenuate the mean annual and 25-year, 24-hour storm events
and will also detain the appropriate runoff volume for water quality treatment.

The permit history related to this site dates back to 1986 when a stormwater permit was
issued by the District for a residential subdivision known as Ravenswood Forest, Unit 1
(# 42-109-0032). The initial construction activity related to this permit involved some
road clearing and the excavation of the stormwater pond. No control structure was
constructed on the pond before work was terminated, and the permit expired upon 5
years of its issuance. The current applicant was requnred to submit a pre-development
peak rate of discharge that reflects the site conditions prior to the construction activities
related to the partially completed project under the 1986 permit. To reconstruct this pre-
development condition, the applicant used the best available data from the old permit
file and recently obtained information.

The applicant has provided additional analysis to address concerns by neighboring
property owners that the project will contribute to pre-existing flooding problems. The
analysis conducted by the applicant was an overall watershed model that took into
account onsite and offsite drainage areas that drain to the affected properties. The
watershed model simulations were conducted with and without the project. The
conclusion of this analysis demonstrates that the project will not increase the overall
peak rate of discharge, and that the project will not contribute to a rise in flood stage or
an increase in the duration of flooding on the affected downstream properties.

Normal water levels are proposed to be controlled at elevation 26 in DA-1 and elevation
21 in DA-2. To prevent any adverse impact that the normal water elevation of DA-2
could have on Wetlands 4 and 5 in the southwest corner of the project, the applicant is
proposing the installation of a clay cut-off wall around a portion of DA-2 to prevent the
drawdown of these up-slope wetlands. The applicant’s geotechnical engineer gathered
site-specific data and provided a geotechnical report received on December 13, 2002
(confirmed by letter dated November 5, 2003), that demonstrates that the cut-off wall
design will reduce the effective drawdown influence so that there is no adverse impact

to Wetlands 4 and 5.

The project outfall is to an onsite wetland. This wetland drains to a pipe that flows to
a ditch between Avery and Josiah Streets. This drainage ditch flows east towards its
ultimate outfall to the San Sebastian River.

A closed municipal landfill is located northwest of the project site, which raised concern
that the project could cause contaminated groundwater from the landfill to be drawn into
the project’s stormwater system. To address this potential problem, the applicant
conducted sampling and modeling and analysis. The sampling did not detect any
contaminants on the project site at levels of concern, and the modeling and analysis
demonstrated that any contaminants that potentially are present will not reach the



stormwater system or will have broken down by the time the groundwater reaches the
stormwater system. In addition, the applicant redesigned the stormwater system so that
the stormwater pond closest to the landfill will be controlled at a normal water elevation
that will not influence groundwater flows in the area of the pond.

ENVIRONMENTAL COMMENTS:

PROJECT DESCRIPTION

The 47.35-acre property includes sandhill pine (FLUCFCS - 413} and pine flatwoods
(FLUCFCS - 411) upland communities as well as two isolated coniferous forested
wetlands (FLUCFCS - 620), four mixed forested depressions (FLUCFCS - 630), and a
man-made borrow area (FLUCFCS - 742). The on-site wetlands and other surface
waters total approximately 12.82 acres. The two isolated coniferous wetlands
(Wetlands 6 and 2) are 0.28 and 0.29 acres and are located along the western portion
of the property. The two smallest mixed forested depressions (Wetlands 4 and 5) are -
each 0.01 acre and are contiguous with a larger mixed forested depression that is
located off-site to the west. The largest mixed forested depression (Wetiand 1), is
approximately 10.98 acres and occupies the eastern portion of the property. The fourth
mixed forested depression (Wetland 3) is 0.28 acres and is contiguous with the largest
depression via an upland cut roadside drainage ditch that includes a culverted roadway
crossing. Finally, the man-made borrow area (Wetland 7) is approximately 0.97 acres
and is located in the southwestern portion of the property. Included within the borrow
area is a 0.33-acre vegetated littoral shelf. This borrow area was constructed as part of
the stormwater management system approved under permit #42-109-0032. A nestis
located within the central portion of Wetland 1. Following consultation with the U.S.
Fish and Wildlife Service and based on the characteristics of the nest, the nest was
deemed to have been constructed and is currently utilized by a pair of bald eagles
(Haliaeetus leucocephala). The bald eagle has been listed as a threatened species in
section 68-27.004, F. A.C.

IMPACTS

The applicant is required to provide reasonable assurance that a regulated activity will
not adversely impact the value of functions provided to fish and wildlife and listed
species by wetlands and other surface waters so as to cause adverse impacts to (a) the
abundance and diversity of fish, wildlife and listed species; and (b) the habitat of fish,
wildlife and listed species [40C-4.301(1)(d), F.A.C and subsections 12.1.1(a) and
12.2.2, A.H.). The applicant is also required to provide reasonable assurance that the
construction, alteration, operation, maintenance, removal and abandonment of a system
located in, on or over wetlands or other surface waters will not be contrary to the public
interest as determined by balancing the criteria set forth in subsections 12.2.3 through
12.2.3.7 of the Applicant’s Handbook: Management and Storage of Surface Waters.
Specifically, section 12.2.3(b) requires the weighing of whether the regulated activity will
adversely affect the conservation of fish and wildlife, including endangered or
threatened species or their habitats (40C-4.302(1}(a)2., F.A.C.), and section 12.2.3(g)
requires the consideration of the current condition and relative value of functions



performed by the wetlands and other surface waters affected by the proposed regulated
activity.

The applicant has proposed to temporarily impact approximately 0.18 acres of mixed
forested wetlands (Wetland 1) during installation of the water and sewer utility services
for the proposed development. The impact will include clearing, excavating a trench,
installing the utility line, backfilling the trench, and restoring the originai grade of the
cleared area. The applicant has proposed to fill the 0.28- and 0.29-acre isolated
depressions (Wetlands 6 and 2) during construction of residential lots. Mitigation is not
required for these impacts because they are isolated wetlands of less than 0.5-acre that
meet the requirements of section 12.2.2.1 of the Applicant’s Handbook {A.H.). In
addition, the applicant has proposed to fill 0.28 acre of a low quality mixed forested area
(Wetland 3) during construction of three residential home lots and an interior roadway.
The applicant has also proposed to fill 0.01 acre of a mixed forested area (Wetland 4)
during construction of two residential lots. The applicant does not propose any impacts
to Wetland 5. The applicant has proposed to fill approximately half (0.45 acre) of the
man-made borrow area (Wetland 7) during construction of residential lots and to
incorporate the remainder into proposed Detention Pond 1. The value of functions
provided to wildlife by the wetlands to be impacted was determined pursuant to section
12.2.2.3, AH.

ELIMINATION AND REDUCTION

The applicant evaluated practicable design alternatives to eliminate the 0.18 acre of
temporary impact to Wetland 1 due to utility installation. The analysis demonstrated that
installing the proposed utility services around the project site would cost approximately
$80.000 to $100,000. The current design includes encasing the utility lines in concrete
to prevent the necessity for fill to be placed within the wetland over the proposed lines.
The applicant proposes to replant and monitor this impact area.

The applicant was not required to implement practicable design modifications to
eliminate or reduce impacts to Wetlands 2 and 6. Subsection 12.2.1.1, A.H., only
requires elimination and reduction of impacts if the proposed impacts do not meet the
criteria of subsections 12.2.2 through 12.2.3.7, A.H. Compliance with subsections
12.2.2 through 12.2.3.7 and 12.2.5 through 12.3.8 is not required for isolated wetlands
less than one-half acre in size unless certain specialized indicia are met. Wetlands 2
and 6 are isolated wetlands less than on-half acre in size and they do not meet the
specified indicia in 12.2.2.1. Accordingly, the applicant does not need to comply with
the elimination and reduction criteria of section 12.2.1, A.H. for these wetlands.

The applicant was not required to implement practicable design modifications to
eliminate or reduce impacts to Wetlands 3 and 7 pursuant to section 12.2.1.2(a), A.H.
The ecological value of the functions provided by these wetlands is low according to an
assessment of the value of functions provided to fish and wildlife by the impact area
pursuant to section 12.2.2.3, AH. The proposed mitigation provides greater long-term
ecological value than these wetlands following assessment of the value of functions
provided to fish and wildlife by the mitigation area pursuant to section 12.2.2.3, A.H.



The overall condition of the proposed mitigation area is good in that the existing
hydrology of the wetland does not appear to be adversely altered, the vegetative
composition of the wetlands and uplands is relatively mature and diverse, and the
wetland provides water quality functions by treating the existing drainage from the
roadside ditch along Ravenswood Drive. The mitigation area is hydrologically
contiguous with the San Sebastian River via culverts and upland cut drainage ditches,
but provides water quality benefits to downstream wetlands. The mitigation area is not
generally a unique community in northeast Florida or in an optimal location, but it does
provide a large natural area within a Iandscape of development. Because of the
species diversity and various hydrologic regimes, the mitigation area provides habltat
for a variety of wildlife species.

The applicant evaluated a practicable design alternative to reduce or eliminate impacts
to Wetland 4 by exploring the elimination of three residential lots. Leaving the small on-
site portion of the wetland in post-development would trigger St. Johns County
regulations that require that wetlands have an undisturbed upland buffer of 25 feet, an
additional building setback of 25 feet, and a roadway setback of 20 feet. The lots are
100 feet in depth. If the wetland were not impacted and the county setbacks are added,
there would be approximately 22 feet left in which to construct a home, which renders
the area undevelopable. If the on-site portion of Wetland 4 is impacted, the setback
requirements would allow for construction of a home within 30 feet, which renders the
lots buildable. The Planned Unit Development (PUD) approved by St. Johns County
prohibits the applicant from impacting the 0.01 acres of wetland located in the rear of
the 10-foot setback. Therefore, the wetland will most likely not be impacted in order to
comply with the PUD, but the impact must be permitted in order to develop three lots.
The cost associated with elimination of the three lots was determined to be $47, 089,
which is an overall loss of approximately 7.4% of the total profit. Approximately haif of:
the proposed impact area is an existing trail road that is void of vegetation and appears
to be utilized regularly by vehicles. Mitigation is being proposed for this impact, even
though the likelihood of the actual impact occurring is low. Since the value of functions
provided by this very small portion of the overall wetland system are moderate, and the
remainder of the wetland system, which provides greater value of functions, will remain
in its current condition in post-development, the cost associated with elimination of the
three lots outweighs the environmental benefit that would be achieved by avoiding this

impact.
The applicant has avoided impacts to Wetland 5.
SECONDARY IMPACTS

The applicant is required to provide reasonable assurance a regulated activity will not
cause adverse secondary impacts to the water resources [40C-4.301(1)(f), F.A.C.).
Implementation of this portion of the rule criteria is detailed in subsection 12.2.7 (a) of
the Applicant's Handbook and states that secondary impacts to the habitat functions of
wetlands associated with adjacent upland activities will not be considered adverse if
buffers are provided with a minimum width of 15’ and an average width of 25" abutting
those wetlands that will remain under the permitted design, unless additional measures



are needed for protection of wetlands used by listed species for nesting, denning or |
critically important feeding habitat.

The applicant has provided a graphic that indicates the location of the eagle nest as well
as a Bald Eagle Management Plan that will be implemented during construction
associated with the proposed project. The District has received written comments from
U.S. Fish and Wildlife Service (USFWS) in coordination with the Florida Fish and
Wildlife Conservation Commission (FFWCC). FFWCC assigned the nest number SJ-
021. The nest has been deemed active and currently utilized by a pair of bald eagles.

Portions of the proposed project will be constructed within the primary protection zone
(0 feet to 750 feet from the nest tree) as well as the secondary protection zone (750 feet
to 1,500 feet from the nest tree). Approximately 39 residential lots, underground utility
lines, portions of the interior roadway system, and portions of the stormwater
management system are proposed to be constructed within the primary protection zone.
The remainder of the project site, except for three residential lots, a small portion of
roadway, and the active recreation area, is proposed to be constructed within the
secondary protection zone.

To provide reasonable assurance that the proposed project will not adversely impact the
value of functions provided to fish and wildlife and listed species by wetlands and other
surface waters and to demonstrate that the proposed construction, operation and
maintenance of the system will not be contrary to the public interest, the applicant has
proposed to implement the Bald Eagle Management Plan received by the District on
January 20, 2004. The management plan includes specific restrictions concerning the
proposed development so as to ensure the bald eagles will not be adversely impacted.
The USFWS, in coordination with FFWCC, has stated that if: 1) the applicant preserves
the nest tree in conjunction with 15.7 acres of surrounding wetlands and uplands along
the eastern project boundary, 2) the utility lines through the wetlands are installed
during the non-nesting season, 3) all site work and construction of the infrastructure and
the exterior of the homes is during the non-nesting season (within the primary zone},
and 4) the Bald Eagle Monitoring Guidelines (September 2002) will be utilized when
conducting any site work, infrastructure installation and exterior home construction in
the secondary protection zone during the nesting season, then the proposed project is
not likely to adversely affect this pair of eagles at nest SJ-021. Implementation of the
Bald Eagle Management Plan provides reasonable assurance that the regulated activity
will not adversely impact the value of functions provided to fish and wildlife and listed
species by wetlands and other surface waters, and has demonstrated that the proposed
construction, operation and maintenance of the system will not be contrary to the public
interest relative to Chapter 40C-4.302(a)2. and 7., F.A.C.

In addition to implementing the Bald Eagle Management Plan, the applicant also
proposes to plant upland plants within the uplands (25 feet in width), adjacent to the
wetlands within the western portion of the utility easement and within the western
portion of the upland buffer (25 feet in width) adjacent to the wetland
restoration/enhancement area. The applicant also proposes to install a 6’ chain link
fence that includes a locked gate, from tree to tree uphill of the wetland line along the



eastern portion of the utility easement. Installation of these plantings and fence will help
preclude utilization of the utility easement and wetland restoration/enhancement areas
for ingress and egress by residents.

The applicant is unable to provide upland buffers between the proposed development
and remaining off-site wetlands adjacent to Wetland 4. At Wetland 5, the applicant has
proposed to preserve an average 25-foot upland buffer between the proposed
development and on-site wetlands. Anticipated adverse secondary impacts by the
proposed use of the project include human activity, such as proximity to humans,
proximity of domestic pets, residential lighting, and noise. To offset adverse secondary
impacts to Wetland 4, the applicant has proposed additional mitigation. Wetland 5 is
not being utilized by listed species for nesting, denning, or critically important feeding
habitat. Therefore the upland buffers and proposed mitigation will prevent adverse
secondary impacts.

The applicant has demonstrated that the proposed project and reascnably expected
uses will not cause adverse impacts to significant historical and archaeological
resources. The proposed project does not necessitate future impacts to wetlands or
other surface waters.

Because Wetlands 2, 3, 6, and 7 will not be present in post-development, the applicant
is not required to comply with section 12.2.7, A.H., for these wetlands.

MITIGATION

As compensation for proposed adverse direct and secondary impacts to the value of
functions provided to wildlife by 1.44 acres of wetlands (Wetlands 1, 3, 4, and 7), the
applicant has proposed to preserve 10.59 acres of on-site wetlands in conjunction with
3.99 acres of upland preservation and 1 acre of upland buffer between the proposed
development and Wetlands 1 and 5. The applicant also proposes to restore/enhance
0.12-acre of the existing trail road that traverses Wetland 1. Restoration/enhancement
includes removing several areas of fill, replanting with wetland species, and monitoring
for five years. Finally, the applicant has also proposed to replant the temporary impact
area at the proposed utility crossing with wetland species and monitor the success of
vegetative recruitment after installation of the utility lines. The wetland preservation
areas, wetland restoration/enhancement areas, upland preservation areas, and upland
buffers will be encumbered by a conservation easement that is consistent with section
704.06, F.S.

Preservation of the remaining wetlands will aliow these areas to mature, thus providing
nesting and roosting habitat lost by impacts to Wetlands 3, 4 and 7, and the temporary
disturbance at Wetland 1. Preservation will also preclude future impacts to the on-site
wetlands that provide greater value of functions to fish and wildlife. Preservation of the
upland islands within Wetland 1 will provide continued habitat diversity and preclude
future development within the wetland as well as immediately adjacent to the wetland
area. Preservation of the upland buffers will preclude adverse secondary impacts that
the use of the project may have on the remaining wetland areas. Finally,
restoration/enhancement of the existing trail road through Wetland 1 will provide



additional wetland habitat for breeding, reproduction, and foraging for wildlife, future
roosting and nesting habitat, and water quality and flood storage benefits. The
mitigation plan offsets anticipated direct and secondary impacts to the value of functions
provided to fish and wildlife.

Because Wetlands 2 and 6 meet the criteria of section 12.2.2.1, A.H., the applicant
does not need to comply with sections 12.2.2 through 12.2.3.7 and 12.2.5 through
12.3.8, A.H., and therefore does not need to provide mitigation for those impacts.

CUMULATIVE IMPACTS

The applicant is required to provide reasonable assurance that the construction,
alteration, operation, maintenance, removal, and abandonment of a system will not
cause unacceptable cumulative impacts upon wetlands and other surface waters as set
forth in subsections 12.2.8 through 12.2.8.2 of the Applicant’s Handbook [40C-
4.302(1)(b), F.A.C.]). If an applicant proposes to mitigate these adverse impacts within
the same drainage basin as the impacts, and if the mitigation fully offsets these impacts,
then the District will consider the regulated activity to have no unacceptable cumulative
impacts upon wetlands and other surface waters.

As previously stated, the District issued stormwater permit #42-109-0032 in 1986 for
construction of Ravenswood Forest, Unit 1 on the western portion of the existing project
site. During a field visit in 1989, District staff identified activity occurring with the
wetland area located off-site to the east (currently identified as Wetland 1). The activity
included clearing and dredging as well as deposition of what appeared to be
construction debris within the wetland area. District staff notified the permittee of permit
#42-109-0032 of the violation and the necessity to obtain a Wetland Resource .
Management Permit in 1989 because the work had occurred in Waters of the State. At
the time of the violation, compliance with Chapter 62-312, F.A.C., was delegated to the
Florida Depariment of Environmental Protection (then the Florida Department of
Environmental Regulation). Therefore, the District relinquished compliance authority to
FDEP. FDEP issued a consent order requiring corrective actions. Pursuant to a
February 1991 field inspection by FDEP staff, the permittee of permit #42-109-0032 had
completed all corrective actions, and the case was closed. In addition, the permittee of
permit #42-109-0032 is a different entity from the applicant for permit #40-109-81153-1.
Thus, there are no outstanding violations to be considered under 40C-4.302(2), F.A.C.

Conditions for Application Number 40-109-81153-1:

ERP General Conditions by Rule (October 03, 1995):
1,2,3,4,56,7,8,9,10, 11, 12, 13, 14, 15, 16, 17, 18, 19

ERP/MSSW/Stormwater Special Conditions (November 09, 1995):
1,10, 11,12, 13, 14, 15, 17, 18, 19, 20



. The proposed wetland impacts must be performed as indicated on Figure 4
received by the District on February 17, 2003.

. . The proposed mitigation plan received by the District on February 17, 2003 is
incorporated as a condition of this permit.

. This permit does not authorize any work, including clearing or stockpiling, outside
of the 30-foot utility easement located within the wetlands as indicated on the
construction plans received by the District on January 9, 2003. Any work beyond
the 30-foot easement will require a modification of this permit.

. Silt fence/haybales must be installed on either side of the 30-foot utility easement
within the wetlands to designate the limits of construction and help prevent any
violations in water quality standards within the adjacent wetlands.

. Before installing the outfall pipe, the permittee must remove the upper 1 foot of
soil within the 30-foot utility easement and stock pile it in an adjacent upland site.
Immediately after installation of the outfall pipe, this soil must be installed in the
upper 1 foot of the utility easement area so as to return the entire utility easement
area to the pre-construction elevations. Immediately after completion of all work
in the utility easement within the wetland, the permittee must contact District staff
for review and approval of this work

. The proposed surface water management system must be constructed pursuant
to the plans.ard-eatsulations received by the District on November 5, 2003, as
amended by sheets 8 and 15 of the plans received on December10, 2003. -

. The stormwater management system shall be inspected by the operation and
maintenance entity once within two years after completion of construction and
every two years thereafter to insure that the system is functioning as designed
and permitted. If a required inspection reveals that the system is not functioning
as designed and permitted, then within 14 days of the inspection the entity shall
submit an Exceptions Report on form number 40C-42.900(6), Exceptions Report
for Stormwater Systems Out of Compliance. The operation and maintenance
entity must maintain a record of the required inspection, including the date of the
inspection, the name, address and telephone number of the inspector, and
whether the system was funclioning as designed and permitted, and make such
record available for inspection upon request by the District during normal
business hours.

. All species 1o be planted within the restoration/enhancement area will be of
nursery stock and in good health. Tree species will be a minimum of 5 feet in
height and planted on 10-foot centers throughout the restoration/enhancement
area.



9. A Professional Engineer must act as quality control officer for the installation of
the cut-off walls along portions of proposed wet detention pond DA-2. At a
.minimum, the Professional Engineer must:

 Certify that the clay cut-off wall exhibits an in-place permeability of no
more than 1 x 10-6 cm/sec and a minimum thickness of 1 foot, and

» Certify that the clay cut-off wall is free of roots, rocks or debris, and

« Certify that the liner has been constructed in accordance with the .
specification on the plans received by the District on December 10, 2003.

10.Prior to construction, and within 30 days of permit issuance, the permittee shall
submit a site-specific dewatering plan to the District for review and written |
approval. Construction shall not commence until the permittee receives written |
approval from the District. Copies of the dewatering plan must be provided to the
contractor and kept on-site during construction.

11.The Bald Eagle Management Plan received by the District on January 20, 2004
and as amended by the other conditions of this permit, is incorporated as a
condition of this permit and must be implemented prior to beginning any
construction associated with the proposed project.

12.All correspondence referenced in the Bald Eagle Management Plan must be
forwarded 1o the Jacksonville Service Center of the St. Johns River Water ,
Management District. The permittee must receive written correspondence from
the District prior to conducting any of the activities that require District approval
within the Bald Eagle Management Plan.

13.In conjunction with the planting of the wetland restoration/enhancement areas
and the replanting of the utility easement, the permittee must plant wax myrtle

(Myrica cerifera) on three foot centers within the uplands (25 feet in width)
adjacent to the wetlands within the western portion of the utility easement and

within the western portion of the upland buffer (25 feet in width) adjacent to the
wetland restoration/enhancement area. The plants will be a minimum of 5 feet in
height and of good health. The permittee will incorporate these planting areas
into the monitoring plan received by the District on February 17, 2003 to ensure
SUCCESS.

14.Immediately following installation of the utility lines, replanting of the utility
easement and the planting of the wetland restoration/enhancement areas, the
permittee must install a 6’ chain link fence that includes a locked gate, from tree
to tree uphill of the wetland line along the eastern portion of the utility easement.
The exact location and extent of the fence must be field verified by the District
prior to installation.
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9. A Professional Engineer must act as quality control officer for the instailation of the cut-
off walls along portions of proposed wet detention pond DA-2. At a minimum, the
Professional Engineer must:

-

Perform permeability tests of the soil layer to which the clay cut-off wall is to be

keved into a minimum of every 50 feet along the entire length of the ¢lay cut-off
wall;

Cenrtify that the soil layer into which the clay-cut off wall is continuous atong the

—"specifications on the plans received by the District on December 10, 2003,

If the professional engineer is unable to satisfy any of the above requirements then a

entire length of the clay cut-off wall; has a minimum thickness of 2 feet; and a
permeability of no more than 0.052 feet per day.

Certify that the clay cut-off wall exhibits an in-place permeability of no more than
1 x 10-6 cm/sec and a minimum thickness of 1 foot;- and ]

Certify that the clay cut-off wall is free of roots; rocks and debris; and

Certify that the clay cut-off wall has been constructed in accordance with the

clay embankment liner shall be constructed along the bottom of pond DA-2 within the

area encompassed by conpechng thewestern ends of the dashed lines representing the

cut-off wall an sheet 8 of 17 received by the District on December 10, 2003, A

professional engineer must act as quality control officer for the installation of the clay

embankment liner. At a minimum, the professional engineer must;

Certify that the clay embankment liner is continuous over the area described
above '

Certify that the clay liner has been properly installed and compacted sc that it
exhibits an in-place permeability of no more than 1 x 10-6 cm/sec and a minimum

thickness of 2 feet, and

Certify that the clay embankment liner is free of roots, rocks and debris: and

Certify that a minimum of 12 inches of granular scil material has been placed

over the top of the clay embankment liner; and

Cenrify that the clay embankment liner has been constructed in accordance with

All certifications produced by the professional engineer along with all supporting test data

the specifications listed above.

must be submitted to the District for review within 30 days of completion of the clay cut-

off wall or clay embankment liner.

TR WMD Ex. 10
—t
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RECOVMENDED ORDER

On February 4-6, 10, and 18, 2004, final adm nistrative
hearing was held in this case in the St. Johns County Service
Center in the northwest part of the County, near Jacksonville,
Florida, before J. Lawence Johnston, Adm nistrative Law Judge,

Di vision of Adm nistrative Hearings.



APPEARANCES

For Petitioners Marilyn McMiul kin and Diane MI I s:

Deborah J. Andrews, Esquire
11 North Roscoe Boul evard
Pont e Vedra Beach, Florida 32082-3625

For Respondents Jay and Linda G nn
Cndy L. Bartin, Esquire
Post Ofice Box 861118
St. Augustine, Florida 32086-1118
For Respondent St. Johns River Water Managenent District:
Vance W Kidder, Esquire
St. Johns River Water Managenent District
4049 Reid Street
Pal at ka, Florida 32177-2529

STATEMENT OF THE | SSUE

The issue in this case is whether, and under what
conditions, the Respondent, St. Johns River \Water Managenent
District (District), should grant Environnental Resource Permt
(ERP) No. 40-109-81153-1 authorizing Respondents, Jay and
Linda Gnn (G nns or Applicants), to construct a 136-unit
single-famly residential devel opment with associ ated surface
wat er managenent system

PRELI M NARY STATEMENT

In 2001, the Gnns filed an application with the District
for a Standard ERP (40-109-81153-1), seeking approval for
construction and operation of a 136-unit single-famly

residential devel opnment on approxi mately 47 acres just west of



St. Augustine in St. Johns County, Florida. After review, on
March 8, 2002, the District issued its Notice of Agency Action
to approve the application, with conditions, through its
Technical Staff Report (TSR) for ERP 40-109-81153-1.

On April 9, 2002, a Petition for Adm nistrative Hearing
(Petition) challenging the District's intended action was filed
by Marilyn McMul kin; and on April 10, 2002, a second and al nost
identical Petition was filed by Diane MIls. On April 16, 2002,
the District referred both Petitions to the D vision of
Adm ni strative Hearings. The Petitions were consolidated and
initially set for a final hearing in St. Augustine on August 21-
23, 2002. However, from May 2002 through Novenber 2003, several
continuances were requested for various reasons, nostly
unopposed; and the final hearing was reschedul ed several tines,
the last tine for February 4-6, 2004, at the St. Johns County
Service Center in the northwest part of the County, near
Jacksonville, Florida (since no location in or closer to St.
Augustine could be secured). During this tinme of scheduling and
rescheduling the final hearing, extensive discovery was
conducted, and several prehearing notions were filed and rul ed
on.

An Anmended Prehearing Stipulation was filed on January 26,
2004. On January 30, 2004, the District's Third Mtion for

O ficial Recognition (of its Applicant's Handbook, Managenent



and Storage of Surface Waters, Novenber 11, 2003, and its
Applicant's Handbook, Regul ation of Stornmwater Managenent
Systens, April 10, 2002, which will be abbreviated ERP-A H and
SWA. H., respectively) was granted.

The final hearing could not be conpleted in the three days
schedul ed and had to be continued to February 10 and again to
February 18, 2004.

During the final hearing, the Gnns called the foll ow ng
expert witnesses: Curt Wnpée, P.E., Project Engineer;

Jeff Jackson, P.E., Geotechnical Engineer (nodeling);

Steve Weaver, P.E., Geotechnical Engineer (soil investigations);
Jeff Foster, P.G, geologist; WIIiam Brown, biologist and
environnmental permtting consultant; Don Palnmer of U S. Fish and
Wldlife Service; and Tony Steffer, eagle expert from Raptor
Managenent Consultants, Inc. In addition, the applicant,

M. Jay Gnn, testified as a fact witness. Applicants' Exhibits
(App. Ex.) 5A, 5B, 6A, 6B, 7-8, 10-15, 15A, 16, 19, 21-29, 30C,
30F, 30G 30K, 32, 33, and 35' were adnmitted in evidence.

The District called the follow ng w tnesses: Louis J.
Donnangel o, a fact witness; Mchael A Register, an expert in
wat er resource engi neering, surface water and stormater
managenent systens, and environnental resource permtting and
regul ati on; Thomas Bartol, an expert in environnmental site

i nvestigation and renedi ation; and Christine L. Wentzel, an



expert in wetlands and wildlife ecology, mtigation planning,
and wetl ands delineation. District Exhibits (Dist. Ex.) 1-3, 6-
7, and 10 were adm tted in evidence.

Petitioners called the follow ng witnesses: Lynda Wite,
coordi nator of Audubon’s Eagle Watch; Lucy Seeds, a vol unteer
wi th Eagl e Watch; Stephen Boyes, hydrogeol ogi st; Doug Tyus,
Florida Fish and Wil dlife Conservation Conm ssion;

Robert Bullard, P.E., engineer; Marilyn MMl kin; Al bert

McMul kin; CGerald MIIs; Cynthia Rogers, St. Johns County Health
Departnment; Robert Burks, ecologist; and David Mracle, P.E
Director of the District’s Jacksonville Service Center.
Petitioners' Exhibits (Pet. Ex.) 1, 2, 4, 5, 17-20, and 27 were
admtted in evidence.

After presentation of evidence, the G nns requested a
transcript of the final hearing, and the parties were given ten
days fromthe filing of the transcript in which to file proposed
recommended orders (PRGs). The Transcript (nine volunes) was
filed on March 8, 2004, and the parties' tinely-filed PROs have
been consi dered.

FI NDI NGS OF FACT

A. The Parties and Proposed Project

1. Respondent, the District, is a special taxing district
created by Chapter 373, Florida Statutes, charged with the duty

to prevent harmto the water resources of the District, and to



adm ni ster and enforce the cited statutes and Fl orida

Adm ni strative Code Rul es pronulgated by the District under the
authority of those statutes. (Unless otherw se stated, al
Florida Statutes refer to the 2003 codification, and all Florida
Adm ni strative Code Rules refer to the current codification.)

2. Respondents, Jay and Linda G nn, are the owners of 47
acres of land located just west of the Cty of St. Augustine in
St. Johns County, Florida. They are seeking ERP Permt No. 40-
109- 81153-1 fromthe District to construct a 136-acre
residential conmunity and associ ated surface water nanagenent
facilities on the property, to be known as Ravenswood Forest.

3. The 47-acre project site is predom nantly uplands, with
a large (10.98-acre) wetland (Wetland 1) |ocated on the eastern
boundary and conpl etely separating the uplands on the project
site from adjacent properties to the east. Wiile the centra
portion of the site is nostly a sand pine vegetated community,
and the western portion is largely a pine flatwod community,
there are six other snmaller wetlands scattered within the upland
areas lying west of Wetland 1, each nunbered separately, 2
t hrough 7.

4. The site is currently undevel oped except for sone
cleared areas that are used as dirt road trails and a borrow pit

or pond excavated in the central part of the site. This



cl earing and excavation was acconplished in the 1980's for a
proj ect that was never conpl et ed.

5. The project site is bordered on the north by Ravenswood
Drive. On the east lies an existing residential devel opnent
probably constructed in the 1970's; to the west of the project
site is a power-line easenent; and to the south is a Tinme Warner
cable facility.

6. The land elevations at the project site are generally
hi gher on the west and slope off to Wetland 1 on the east.

Under current conditions, water generally drains fromwest to
east into Wetland 1. Sone water fromthe site, as well as sone
water entering the site fromoff-site properties to the west,
flows into the existing pond or borrow pit [ ocated in the
central portion of the site. Under extrenme rainfall conditions,
the borrow pit/pond can reach a stage that allows it to overfl ow
and di scharge into Wetland 1.

7. Some off-site water also enters Wetland 1 at its north
end. Water that originates fromproperties to the west of the
Ravenswood site is conveyed through ditches to the roadside
ditch that runs along the south side of Ravenswood Drive. Water
in this roadside ditch ultimately enters Wetland 1 at its north
end and fl ows south.

8. Once in Wtland 1, water noves north to south. Water

| eaves the part of Wetland 1 that is |ocated on the Ravenswood



site and continues to flow south through ditches and cul verts
ultimately to the San Sebastian River.

9. The Wetland 1 systemis contiguous with wetl ands
| ocated on property owned by Petitioner, Mrilyn McMl ki n.

Ms. McMilkin lives on Hi biscus Street to the east of the
proj ect.

10. Ms. MMl kin is disabled and enjoys observing
wildlife fromher home. Ms. MMl kin has observed woodst or ks,
kites, deer, cardinals, birds, otter, indigo snake, flying
squirrels, gopher tortoises, and (nore recently) bald eagles on
her property or around the nei ghborhood. Ms. MMl kin infornmed
the District of the presence of the bald eagle in 2002, but it
was not discovered until Novenber of 2003 that there was an
eagl e nest on the G nns property in Wtland 1.

11. Petitioner, Diane MIIls, owns a house and property on
Hi bi scus Street to the east of the Project. The proposed
stormnat er di scharge for the Project is to a wetland systemt hat
is contiguous with a wetland systemthat is in close proximty
to Ms. MIIs" property.

12. Petitioners' property is not located in a flood plain
identified by FEMA. Nevertheless, Petitioners' property
experiences flooding. At times, the flooding has cone through
Ms. McMul kin's house and exited out the front door. The flood

wat er, which can be 18-24 inches high in sonme places on



Ms. McMilkin's property, cones across her backyard, goes
t hrough or around her house, enters Hibiscus Street and turns
north.

13. The flooding started in the late 1980's and cones from
the north and west, fromthe G nns' property. The flooding
started after M. Cyatt Powell, a previous co-owner of the
Ravenswood property, started clearing and creating fill roads on
the property using dirt excavated fromthe property. The
fl oodi ng now occurs every year and has increased in duration and
frequency; the flooding gets wirse after the rain stops and
hours pass.

14. The evidence, including Petitioners' Exhibit 1,

i ndi cated that there are nunerous other possible reasons,

besi des activities on the G nns' property in the |ate 1980's,
for the onset and exacerbation of Petitioners' flooding
problens, including: failure to properly nmintain existing
drai nage facilities; other developnent in the area; and failure
to inprove drainage facilities as devel opnent proceeds.

15. The parties have stipulated that Petitioners have
standing to object to ERP Permt No. 40-109-81153-1.

B. Project Description

16. As indicated, water that originates west of the
project site currently enters the project site in two ways: (1)

it noves across the western project boundary; and (2) it travels



north to a ditch located on the south side of Ravenswood Drive
and is conveyed to Wetland 1. The offsite water that noves
across the western project boundary conmes froma 16-acre area
identified as Basin C (called Basin 4 post-devel opnent). The
offsite water that noves north to the ditch and enters Wetland 1
comes froma 106.87-acre area identified as Basin D (called
Basin 5 post -devel opnent).

17. The project’ s stormmvater conveyance and treat ment
facilities include two connected wet detention ponds with an
outfall to a wetland on the eastern portion of the project site.
Stormmater fromnost of the project site will be conveyed to a
pond, or detention area (DA) DA-1, which will be |ocated near
(and partially coinciding with the |ocation of) the existing
pond or borrow pit. The water elevation in DA1 will be
controlled at a level of 26 feet. Water fromDA-1 will spill
over through a control structure into a pipe that will convey
the spill-over to DA-2. In addition to the spill-over from
DA-1, offsite water that currently enters the project site
across the western boundary will be conveyed to a wetland area
at the southwest corner of the project site. At that point,
some of the water will be taken into DA-2 through an inl et
structure. The water elevation in DA-2 wll be controlled at
level 21. Water fromDA 2 will be released by a control

structure to a spreader swale in Wetland 1

10



18. Wile some of the water conveyed to the wetland area
at the southwest corner of the project site will enter DA 2, as
descri bed, sone will discharge over an irregular weir (a | ow
area that holds water until it stages up and flows out) and nove
around t he southern boundary of the project site and fl ow east
into Wetl and 1.

19. Wetland 1 is a 10.98-acre onsite portion of a |arger
offsite wetland area extending to the south and east (which
i ncludes the wetlands on Ms. McMul kin's property). For
pur poses of an Overall Watershed Study perfornmed by the G nns
engi neering consul tant, the conbined onsite and offsite wetl ands
was desi gnated Node 98 (pre-devel opnent) and Node 99 (post -
devel opnent). Fromthose areas, water drains south to ditches
and culverts and eventually to the San Sebastian River.

20. Best nmmnagenent practices will be used during project
construction to address erosion and sedi nent control. Such
measures will include silt fences around the construction site,
hay bales in ditches and inlets, and naintenance of construction
equi pment to prevent release of pollutants, and may incl ude
st aked sod on banks and turbidity barriers, if needed. In
addition, the District's TSR i nposed permt conditions that
require erosion and sedi nent control neasures to be inpl enented.

21. The District's TSR al so inposed a pernmt condition

that requires District approval of a dewatering plan within 30

11



days of permt issuance and prior to construction. The G nns
intend to retain the dewatering fromconstruction on the project
site.

C. Wetland I npacts

(i) Onsite Wetlands

22. Wetland 1 is a 10.98-acre m xed-forested wetl and
system Its overall condition is good. It has a variety of
vegetative strata, a mature canopy, dense understory and
groundcover, open water areas, and permanent water of varying
| evel s over the course of a year. These attributes allow for
species diversity. Although surrounded by devel opnent, the
wetland is a good source for a variety of species to forage,
breed, nest, and roost. |In terns of vegetation, the wetland is
not unique to northeast Florida, but in Novenber 2003 an eagl e
nest was discovered in it.

23. A second wetland area onsite (Wetland 2) is a
0. 29-acre coniferous depression |ocated near the western
boundary of the site. The overall value of the functions
provided by Wetland 2 is minimal or low It has a fairly sparse
pi ne canopy and scattered ferns provide for little refuge and
nesting. Witer does stand in it, but not for extended periods
of tinme, which does not allow for breeding of nbst anphi bi ans.
The vegetation and i nundation do not foster |ower trophic

animals. For that reason, although the sem -open canopy woul d
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be conducive to use by woodstorks, birds and small nmammal s do
not forage there.

24. A third wetland area onsite (Wetland 3) is a 0.28-acre
m xed-forested wetland on the northern portion of the site. The
quality of Wetland 3 is low. A 24-inch culvert drains the area
into a 600-foot | ong drainage ditch along the south side of
Ravenswood Drive leading to Wetland 1. As a result, its
hydroperiod is reduced and, although it has a healthy pine and
cypress canopy, it also has invasive Chinese tallow and upl and
species, along with some maple. The mature canopy and its
proximty to Ravenswood Drive would allow for nesting, but no
use of the wetland by listed species has been observed. In
order to return Wetland 3 to being productive, its hydroperiod
woul d have to be restored by elimnating the connection to the
Ravenswood Drive ditch.

25. A fourth wetland area onsite (Wetland 4) is a 0.01-
acre portion of a m xed-forested wetland on the western boundary
of the site that extends offsite to the west. |Its value is poor
because: a power line easenent runs through it; it has been
used as a trail road, so it is void of vegetation; and it is
such a small fringe of an offsite wetland that it does not
provi de nuch habitat val ue.

26. A fifth wetland area onsite (Wtland 5) is a 0.01-acre

portion of the sane offsite m xed-forested wetl and that Wetl and
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4 is part of. Wtland 5 has a cleared trail road through its
upland fringe. Wetland 5 has noderate value. It is vegetated
except on its upland side (although its vegetation is not unique
to northeast Florida), has a nice canopy, and provides fish and
w ldlife value (although not as much as the interior of the

of fsite wetland).

27. A sixth wetland area onsite (Wetland 6) is a 0.28-acre
wet | and | ocated in the western portion of the site. It is a
depression with a coniferous-dom nated canopy with sone bays and
a sparse understory of ferns and cord grass that is of noderate
val ue overall. It does not connect with any other wetlands by
standing or flowing water and is not unique. It has water in it
sufficient to allow breeding, so there would be foraging init.
Al t hough not discovered by the G nns' consultants initially, a
great blue heron has been observed utilizing the wetland. No
i sted species have been observed using it.

28. Wetland 6 could be good gopher frog habitat due to its
i sol ation near uplands and its intermttent inundation, limting
predation by fish. 1In addition, four gopher tortoise burrows
have been identified in uplands on the project site, and gopher
frogs use gopher tortoise burrows. The gopher frog is not a
listed species; the gopher tortoise is listed by the State of
Florida as a species of special concern but is not aquatic or

wet | and- dependent .
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29. Wodstorks are listed as endangered. Al though no
woodst or ks were observed using Wetland 6, they rely on isol ated
wet | ands drying down to concentrate fish and prey in the
i solated wetlands. Wth its sem -open canopy, Wtland 6 could
be used by woodstorks, which have a wingspan simlar to great
bl ue herons, which were seen using Wetland 6. However, Wetl and
6 woul d not provide a significant food source for wadi ng birds
such as woodst orks.

30. The other surface water area onsite (Wtland 7) is the
exi sting 0.97-acre pond or borrow pit in the southwest portion
of the project site. The pond is man-nmade with a narrow
littoral shelf dom nated by torpedo grass; |evels appears to
fluctuate as groundwater does; and it is not unique. It
connects to Wetland 1 during seasonal high water. It has sone
fish, but the steep slope to its littoral shelf mnimzes the
shelf's value for fish, tadpoles, and | arvae stage for
anphi bi ans because fish can forage easily on the shelf.

31. The G nns propose to fill Wtlands 2, 3, 4, and 6; to
not inpact Wetland 5; and to fill a 0.45-acre portion of Wetl and
7 and dredge the remaining part into DA1. Al so, 0.18 acre of
Wetland 1 (0.03 acre is offsite) will be tenporarily disturbed
during installation of the utility lines to provide service to
the project. Individually and cumul atively, the wetlands that

are less than 0.5-acre--Wetlands 3, 6, 2, 4, and 5--are | ow
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quality and not nore than mninmal value to fish and wildlife
except for Wetland 5, because it is a viable part of an offsite
wet | and with val ue.

32. Wile the G nns have sought a permt to fill Wtland
4, they actually do not intend to fill it. |Instead, they wll
sinply treat the wetland as filled for the purpose of avoiding a
County requirenent of providing a wetland buffer and set back,
whi ch woul d inhibit the devel opnment of three |ots.

(i) Ofsite Wtl ands

33. The proposed project would not be expected to have an
i npact on offsite wetlands. Neither DA-1 nor DA-2, especially
with the special conditions inposed by the District, will draw
down offsite wetl ands.

34. The seasonal high water (SHW table in the area of DA-
1is estimated at elevation 26 to 29. Wth a SHWtable of 26,
DA-1 will not influence groundwater. Even with a SHWtable of
29, DA-1 will not influence the groundwater beyond the project's
western boundary. DA 1 will not adversely affect offsite
wet | ands.

35. A MODFLOW nodel was run to denonstrate the influence
of DA-1 on nearby wetlands assum ng that DA-1 woul d be
controlled at elevation 21, that the groundwater el evation was
29, and that no cutoff wall or liner would be present. The

nodel results denpnstrated that the influence of DA-1 on
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groundwat er woul d barely extend offsite. The current proposed
el evation for DA1 is 26, which is higher than the el evation
used in the nodel and which would result in |ess influence on
gr oundwat er .

36. The seasonal high water table in the area of DA2 is
28.5 to 29.5. A cutoff wall is proposed to be installed around
the western portion of DA-2 to prevent it from draw ng down the
water levels in the adjacent wetlands such that the wetl ands
woul d be adversely affected. The vertical cutoff wall wll be
constructed of clay and will extend fromthe | and surface down
to an existing horizontal |ayer of relatively inpernmeable soi
call ed hardpan. The cutoff wall tied into the hardpan woul d act
as a barrier to vertical and horizontal groundwater fl ow,
essentially severing the flow. A MODFLOW nodel denonstrated
that DA-2 with the cutoff wall will not draw down the adjacent
wet | ands.

37. The bl ow counts shown on the boring | ogs and the
perneability rates of soils at the proposed | ocation of DA-2
i ndicate the presence of hardpan. The hardpan is present in the
area of DA-2 at approximately 10 to 15 feet bel ow the | and
surface. The thickness of the hardpan |ayer is at least 5 feet.

38. The G nns neasured the perneability of hardpan in
various |l ocations on the project site. The cutoff wall design

is based on tying into a hardpan |ayer with a perneability of
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0. 052 feet per day. Because perneability nay vary across the
project site, the District recommended a pernmt condition that
woul d require a professional engineer to test for the presence
and perneability of the hardpan along the Iength of the cutoff
wall. |If the hardpan is not continuous, or if its perneability
i s higher than 0.052 feet per day, then a liner will be required
to be installed instead of a cutoff wall.

39. The liner would be installed under the western third
of DA-2, west of a north-south |line connecting the easterly ends
of the cutoff wall. (The location of the liner is indicated in
yel l ow on Applicants' Exhibit 5B, sheet 8, and is described in
District Exhibit 10.) The liner would be 2 feet thick and
constructed of clay with a perneability of no nore than 1 x 10°
centinmeters per second. A liner on a portion of the bottom of
pond DA-2 w Il horizontally sever a portion of the pond bottom
fromthe groundwater to negate the influence of DA-2 on
groundwater in the area. A clay liner would function to prevent
adverse drawdown inpacts to adjacent wetlands. The project,
with either a cutoff wall or a clay liner, will not result in a
drawdown of the groundwater table such that adjacent wetl ands
woul d be adversely affected.

D. Reduction and Elimnation of |npacts

40. The G nns eval uated practicabl e design alternatives

for elimnating the tenporary inpact to 0.18-acre of Wtland 1.
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The anal ysis indicated that routing the proposed utility
services around the project site was possible but would require
alift station that would cost approxi mately $80, 000 to
$100, 000. The inpact avoided is a tenporary inpact; it is
likely that the area to be inpacted can be successfully
reestabli shed and restored; and preservation of Wetland 1 is
proposed to address lag-tine for reestablishnent. It was
determ ned by the Gnns and District staff that the costs of
avoi dance outwei gh the environnental benefits of avoi dance.

41. Petitioners put on evidence to question the validity
of the Wetland 1 reduction/elimnation analysis. First,
M. MIls, who has experience installing sewer/water pipes,
testified to his belief that a lift station would cost only
approxi mately $50, 000 to $60, 000. He al so poi nted out that
using a lift station and forced main nethod would nmake it
approximately a third | ess expensive per linear foot to instal
the pipe line itself. This is because a gravity sewer, which
woul d be required if a lift station and forced main is not used,
must be laid at precise grades, naking it is nore difficult and
costly to lay. However, M. MIIls acknow edged that, due to the
relatively narrow wi dth of the right-of-way al ong Ravenswood
Drive, it would be necessary to obtain a waiver of the usual
requi renent to separate the sewer and water lines by at |east 10

feet. He thought that a five-foot separation waiver would be
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possi ble for his proposed alternative route if the "horizontal"
separation was at |least 18 inches. (It is not clear what
M. MIls nmeant by "horizontal.") In addition, he did not
anal yze how t he per-linear-foot cost savings fromuse of the
lift station and forced main sewer would conpare to the
additional cost of the lift station, even if it is just $50, 000
to $60, 000, as he thinks. However, it would appear that his
proposed alternative route is approxinmately three tinmes as |ong
as the route proposed by the G nns, so that the total cost of
| aying the sewer pipeline itself would be approxi mately equal
under either proposal.

42. M. MIls's testinony al so suggested that the G nns
di d not account for the possible disturbance to the Ravenswood
eagles if an emergency repair to the water/sewer i s necessary
during nesting season. \Wile this is a possibility, it is
specul ative. There is no reason to think such emergency repairs
will be necessary, at |east during the approxi mately 20-year
life expectancy of the water/sewer |ine.

43. Practicable design nodifications to avoid filling
Wetl and 4 also were evaluated. Not filling Wetland 4 woul d
trigger St. Johns County wetl and setback requirenments that woul d
elimnate three building lots, at a cost of $4,684 per |ot.
Meanwhi |l e, the inpacted wetland is small and of poor quality,

and the filling of Wetland 4 can be offset by proposed
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mtigation. As a result, the costs of avoi dance outwei gh the
environment al benefits of avoi dance.

44, Relying on ERP-A - H 12.2.2.1 the G nns did not perform
reduction/elimnation anal yses for Wetlands 2 and 6, and the
District did not require them As explained in testinony, the
District interprets ERP-AH 12.2.1.1 to require a
reduction/elimnation analysis only when a project will result
in adverse inpacts such that it does not neet the requirenents
of ERP-A.H 12.2.2 through 12.2.3.7 and 12.2.5 through 12. 3. 8.
But ERP-A.H 12.2.2.1 does not require conpliance with those
sections for regulated activities in isolated wetlands | ess than
one-half acre in size except in circunstances not applicable to
this case: if they are used by threatened or endangered
species; if they are located in an area of critical state
concern; if they are connected at seasonal high water level to
ot her wetlands; and if they are "nore than mnimal val ue,"
singularly or cunmulatively, to fish and wldlife. See ERP-A. H.
12.2.2.1(a) through (d). Under the District's interpretation of
ERP-A . H 12.2.1.1, since ERP-A . H 12.2.2.1 does not require
conpliance with the very sections that determ ne whether a
reduction/elimnation analysis is necessary under ERP-A H.
12.2.1.1, such an analysis is not required for Wetlands 2 and 6.

45. Relying on ERP-A - H 12.2.1.2, a., the G nns did not

performreduction/elimnation anal yses for Wetlands 3 and 7, and
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the District did not require them because the functions
provi ded by Wetlands 3 and 7 are "low' and the proposed
mtigation to offset the inpacts to these wetl ands provi des
greater |ong-term val ue.

46. Petitioners' environnental expert opined that an
reduction/elimnation anal ysis should have been perforned for
all of the wetlands on the project site, even if isolated and
| ess than half an acre size, because all of the wetlands on the
project site have ecol ogical value. For exanple, small and
i sol ated wetl| ands can be have val ue for anphibians, including
t he gopher frog. But his position does not square with the ERP-
A.H , as reasonably interpreted by the District. Specifically,
the tests are "nore than m nimal val ue" under ERP-A H
12.2.2.1(d) and "l ow val ue" under ERP-A . H 12.2.1.2, a.

E. Secondary |npacts

47. The inpacts to the wetlands and other surface waters
are not expected to result in adverse secondary inpacts to the
wat er resources, including endangered or threatened |isted
species or their habitats.

48. I n accordance with ERP-A H 12.2.7(a), the design
i ncorporates upland preserved buffers with m ni mum w dths of 15
feet and an average wdth of 25 feet around the wetl ands that

will not be inpacted.
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49. Sediment and erosion control neasures will assure that
the construction will not have an adverse secondary inpact on
wat er quality.

50. The proposed devel opnment will be served by central
wat er and sewer provided by the Cty of St. Augustine,
elimnating a potential for secondary inpacts to water quality
fromresidential septic tanks or septic drainfields.

51. In order to provide additional neasures to avoid
secondary inpacts to Wetland 1, which is the [ocation of the
bal d eagl es’ nest, the Applicants proposed additi onal
protections in a Bald Eagle Managenent Pl an (BEMP) (App. Ex.
14).

52. Under the terns of the BEMP, all |and clearing,
infrastructure installation, and exterior construction on hones
| ocated within in the primary zone (a distance within 750 feet
of the nest tree) is restricted to the non-nesting season
(generally May 15 through Septenber 30). |In the secondary zone
(area between 750 feet and 1500 feet fromthe nest tree),
exterior construction, infrastructure installation, and | and
clearing may take place during the nesting season with
appropriate nonitoring as described in the BEM.

F. Proposed Mtigation

53. The G nns have proposed mtigation for the purpose of

of fsetting adverse inpacts to wetland functions. They have
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proposed to provide mitigation for: the 0.18-acre tenporary
inmpact to Wetland 1 during installation of a water/sewer |ine
extending fromexisting City of St. Augustine service to the
east (at Theodore Street); the inpacts to Wetlands 3, 4 and 7;
and the secondary inpacts to the offsite portion of Wetland 4.

54. The G nns propose to grade the 0.18-acre tenporary
inpact area in Wetland 1 to pre-construction el evations, plant
72 trees, and nonitor annually for 5 years to docunent success.
Al t hough the easenent is 30 feet in wdth, work will be confined
to 20 feet where vegetation will be cleared, the top 1 foot of
soil renmoved and stored for replacing, the trench excavated, the
utility lines installed, the trench refilled, the top foot
repl aced, the area replanted wth native vegetation, and re-
vegetation nonitored. To facilitate success, the historic water
regi me and historic seed source will give the re-vegetation
effort a junp-start.

55. The G nns propose to restore and enhance a 0.12-acre
portion of Wetland 1 that has been degraded by a trail road.
They will grade the area to match the el evations of adjacent
wet | and, plant 48 trees, and nonitor annually for 5 years to
docunent success. This is proposed to offset the inpacts to
Wet |l and 4. The proposed grading, replanting, and nonitoring
will allow the area to be enhanced causing an environnenta

benefit.
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56. The G nns propose to preserve 10.58 acres of wetl ands
and 3.99 acres of uplands in Wetland 1, 1 acre of upland buffers
adj acent to Wetlands 1 and 5, and the 0.01 acre wetland in
Wetland 5. The upland buffer will be a mninmmof 15 feet w de
with an average of 25 feet wde for Wetland 1 and 25 feet w de
for Wetland 5. A conservation easenent will be conveyed to the
District to preserve Wetlands 1 and 5, the upland buffers, and
the wetl and restorati on and enhancenent areas.

57. The preservation of wetlands provides mtigation val ue
because it provi des perpetual protection by ensuring that
devel opment wi Il not occur in those areas, as well as preventing
activities that are unregulated fromoccurring there. This wll
all ow the conserved | ands to mature and provide nore forage and
habitat for the wildlife that would utilize those areas.

58. Mtigation for Wetlands 2 and 6 was not provided
because they are isolated wetlands | ess than 0.5-acre in size
that are not used by threatened or endangered species; are not
| ocated in an area of critical state concern; are not connected
at seasonal high water |level to other wetlands; and are not nore
than mnimal value, singularly or cumul atively, to fish and
wildlife. As previously referenced in the explanation of why no
reduction/elimnation analysis was required for these wetl ands,
ERP- A . H 12.2.2.1(d) does not require conpliance with under ERP-

A-H 12.3 through 12.3.8 (mtigation requirenents) for regul ated
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activities in isolated wetlands | ess than one-half acre in size
except in circunstances found not to be present in this case.
See Finding 44, supra.

59. The cost of the proposed mitigation wll be
approxi mately $15, 000.

G OQperation and M ntenance

60. A non-profit corporation that is a honeowners
association (HOA) will be responsible for the operation,
mai nt enance, and repair of the surface water nmanagenent system
An HOA is a typical operation and naintenance entity for a
subdi vision and is an acceptable entity under District rules.
See ERP-A.H 7.1.1(e) and 7.1.2; Fla. Admin. Code R 40C
42.027(3) and (4). The Articles of Incorporation for the HOA
and the Decl aration of Covenants, Conditions, and Restrictions
contain the | anguage required by District rules.

H Water Quantity

61. To address water quantity criteria, the Applicants’
engi neers ran a nodel (AdICPR, Version 1.4) to conpare the peak
rate discharge fromthe project in the pre-project state versus
the peak rate discharge after the project is put in place.

62. The pre-project data input into the nodel were defined
by those conditions that existed in 1985 or 1986, prior to the
partial work that was conducted, but not conpleted, on the site

inthe late 1980's. The project’s 1985/1986 site condition
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i ncl uded a feature call ed Depression A that attenuated sone
onsite as well as offsite stormmater. Because of work that was
done on the project site after 1985/1986 (i.e., the excavation
of the borrow pit and road-clearing activities in the late
1980's), the peak rate of discharge for the 1985/ 1986 project
site condition was | ower than the peak rate of discharge for
today’'s project site condition. (Flooding at Ms. MMl kin's
house began after the work was perforned on the project site in
the late 1980's.) Because this partial work conducted in the
| ate 1980's increased peak rate discharge fromthe site, by
taking the pre-project conditions back to the tinme prior to that
wor k, the peak rate of discharge in the 1985-86 pre-project
condition was |lower than it would be under today's conditions.

63. The nodel results indicated that for the 25-year, 24-
hour stormevent, the pre-project peak rate discharge is 61.44
cubi c feet per second (cfs). The post-project peak rate
di scharge is 28.16 cfs. Because the conpleted project reduces
the pre-project peak rate discharges, the project will not cause
any adverse flooding inpacts off the property downstream

64. A simlar analysis of the peak rate discharges under
pre-project conditions that exist today (rather than in 1986)
was conpared to peak rate discharges for the post-project
conditions. This analysis also showed post-project peak rate

di scharges to be | ess than the peak rate discharges fromthe
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site using today’ s conditions as pre-project conditions.

65. As further support to denonstrate that the project
woul d not cause additional flooding downstream a second
nodel i ng anal ysis was conducted, which is referred to as the
Ravenswood Overall Watershed Model (OM). The Applicants
engi neer identified water flowing into the systemfromthe
entire watershed basin, including the project site under both
the pre- and post-project conditions. The water reginme was
eval uated to determ ne what effect the proposed project wll
have on the overall peak rate discharges, the overall staging,
and the duration of the staging within the basin that ultimtely
receives the water fromthe overall watershed. This receiving
basin area was defined as the "wetland node" (Node 98 pre-
proj ect, and Node 99 post-project). As previously stated, the
area within this "wetl and node" includes nore than just the
portion of Wetland 1 that is |ocated on the Ravenswood site. It
al so includes the areas to the south and east of the on-site
Wetland 1 (including properties owned by the Petitioners) and
extends down to an east-west ditch | ocated just north of Josiah
Street.

66. The project’s surface water managenent systemw || not
di scharge to a | andl ocked basin. The project is not located in
a floodway or floodplain. The project is not |ocated downstream

of a point on a watercourse where the drainage is five square
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mles or nore. The project is inmpounding water only for
t enporary storage purposes.

67. Based on testinony fromtheir experts, Petitioners
contend that reasonabl e assurances have not been given as to
water quantity criteria due to various all eged probl ens
regardi ng the nodeling perforned by the G nns' engi neer

(i) Tailwater Elevations

68. First, they raise what they call "the tailwater
problem"™ According to Petitioners, the G nns' nodeling was
fl awed because it did not use a 19.27-foot SHWelevation in
Wetland 1 as the tailwater elevation. The 19.27-foot SHW was
identified by the G nns' biologist in the Wetland 1 near the
| ocation of the proposed utility line crossing the wetland and
was used as the pre-devel opnent tailwater in the analysis of the
project site. The post-devel opnent tailwater condition was
di fferent because constructing the project would change the
di scharge point, and "tailwater"” refers to the water el evation
at the final discharge of the stormwater nanagenment system (SW
A.H , Section 9.7) The post-devel opnent tailwater was 21 feet,
which reflects the elevation of the top of the spreader swale
that will be constructed, and it rose to 21.3 feet at peak fl ow
over that berm For the OM the final discharge point of the
syst em bei ng nodel ed was the east-west ditch |ocated just north

of Josiah Street, where the tailwater el evation was
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approximately 18.1 feet, not the 19.27 feet SHWmark to the
north in Wetland 1. The tailwater condition used in the
nodel i ng was correct.

69. Petitioners also nmention in their PRO that "the
Appl i cants' analysis shows that, at certain tines after the 25
year, 24 hour stormevent, in the post devel opnent state,
Wetland 1 wll have higher staging than in the predevel opnent
state.” But those stages are after peak fl ows have occurred and
are below flood stages. This is not an expected result of post-
devel opnent peak-fl ow attenuati on.

(1i) Watershed Criticism

70. The second major criticismPetitioners level at the
Applicants' nodeling is that parts of the applicable watershed
basins were omtted. These include basins to the west of the
project site, as well as basins to the north of the site, which
Petitioners lunped into the so-called "tailwater problem"”

71. Petitioners sought to show that the basins identified
by the G nns as draining onto the project site fromthe west
wer e undersi zed, thus underestimting the anmount of offsite
water flowing onto the project site. Wth respect to Basin C
Petitioners' witness testified that the basin should be 60 acres
instead of 30 acres in size, and that consequently nore water
woul d flow into pond DA-2 and thus reduce the residence tinme of

t he permanent pool volune. |In fact, Basin Cis 16 acres in
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size, not 30 acres. The water from Basin C noves onto the
project site over the western project boundary. A portion of
the water fromBasin Cw il be directed to pond DA-2 through an
inlet structure, and the rest will nove over an irregular weir
and around the project site.

72. Wth respect to Basin D, Petitioners' wtness
testified that the basin should enconpass an additional 20 acres
to the west and north. West of Basin D, there are ditches
routing water flow away fromthe watershed, so it is unclear how
water froman additional 20 acres would enter the watershed.

The western boundary of the OM is consistent with the western
boundari es delineated in two studies perforned for St. Johns
County.

73. Petitioners' witness testified that all of the water
fromthe western offsite basins currently travels across the
project site's western boundary, and that in post-devel opnent
all of that water will enter pond DA-2 through the inlet
structure. |In fact, currently only the water fromBasin C fl ows
across the project site's western boundary. Post-devel opnent,
only a portion of water fromBasin C will enter pond DA-2.
Currently and post-devel opnent, the water in Basin D travels
north to a ditch south of Ravenswood Drive and di scharges into

Wet |l and 1.
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74. Petitioners also sought to show that a 50-acre area
north of the project site should have been included in the OMWM
Petitioners' witness testified that there is a "strong
possibility" that the northern area drains into the project site
by means of overtoppi ng Ravenswood Drive. The witness' estinmate
of 50 acres was based on revi ew of topographical maps; the
W t ness has not seen water flow ng over Ravenswood Drive. The
G nns' engineer testified that the area north of Ravenswood
Drive does not enter the project site, based on his review of
two reports prepared by different engineering firnms for St.
Johns County, conversations with one of those engineering firnmns,
conversations with the St. Johns County engi neer, reviews of
aerials and contour maps, and site observations. Based on site
observations, the area north of the project site drains north
and then east. One report prepared for St. Johns County did not
i ncl ude the northern area in the watershed, and the other report
included an area to the north consisting of 12 acres. The
G nns' engi neer added the 12-acre area to the OM and assuned
t he existence of an unobstructed cul vert through which this
addi tional water could enter Wetland 1, but the nodel results
showed no effect of the project on stages or duration in the
wetland. Even if a 50-acre area were included in the O the
result would be an increase in both pre-devel opnent and post -

devel opnent peak rates of discharge. So |long as the post-
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devel opnent peak rate of discharge is |lower than the pre-
devel opnent peak rate of discharge, then the conveyance system
downstreamw || experience a rate of water flow that is the sane
or |ower than before the project, and the project will not cause
adverse flooding inpacts offsite.

75. Petitioners' witness did not have any docunents to
support his version of the delineations of Basins C and D and
the area north of Ravenswood Drive.

(iii) Tinme of Concentration

76. Tinme of concentration (TC) is the tinme that it takes a
drop of water to travel fromthe hydraulically nost distant
point in a watershed. Petitioners sought to show that the TC
used for Basin C was incorrect. Part of Petitioners' rationale
is related to their criticismof the watersheds used in the
G nns' nodeling. Petitioners' witness testified that the TC was
too | ow because the distance traveled in Basin C should be
| onger because Basin C should be larger. The appropriateness of
t he Basin C delineation already has been addressed. See Finding
71, supra. Petitioners' wtness also testified that the TC used
for the post-devel opnent anal ysis was too hi gh because water
will travel faster after devel opnment. However, the project wll
not develop Basins C and D, and thus using the sanme TC in pre-
devel opnment and post -devel opnent is appropriate. The project

wi Il develop Basins A and B (called Basins 1, 2, and 3 post-
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devel opnent), and the post-devel opnent TC for those basins were,
in fact, lower than those used in the pre-devel opnent anal ysis.

(iv) Goundwater Infiltration in DA 2

77. One witness for Petitioners opined that groundwater
woul d nove up through the bottomof DA-2 as a result of
upwel ling (also referred to as infiltration or seepage), such
that 1,941 gallons per day (gpd) would enter DA-2. That w tness
agreed that if a liner were installed in a portion of DA-2, the
liner would reduce upwelling in a portion of the pond. Another
Wi tness for Petitioners opined that 200 gpd of groundwater woul d
enter the eastern part and 20,000 gpd would enter the western
part of DA-2. Although that wi tness stated that upwelling of
200 gpd is not a significant input and that upwelling of 20,000
gpd is a significant input, he had not perforned cal culations to
determ ne the significance.

78. Even if nore than 20,000 gpd of groundwater entered
DA-2, DA-2 will provide sufficient permanent pool residence tine
wi t hout any change to the currently desi gned pernmanent pool size
or the orifice size. Although part of one system even if DA-2
is considered separate fromDA-1, DA-2 is designed to provide an
addi ti onal permanent pool volume of 6.57 acre-feet (in addition
to the 20.5 acre/feet provided by DA-1). This 6.57 acre-feet
provided by DA-2, is nore than the 4.889 acre-feet of pernanent

pool volune that woul d be necessary to achieve a 21-day
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residence tine for the 24+ acres that discharge directly into
DA-2, as well as background seepage into DA-2 at a rate of

0. 0403 cfs, which is nore upwelling than estimted by
Petitioners' two witnesses. There is adequate pernmanent pool
volume in DA-2 to accommpdate the entire flow from Basin C and
for water entering through the pond bottom and pond si des and
provide at |east 21 days of residence tine.

. Water Quality Criteria

(i) Presunptive Water Quality

79. The stormwat er system proposed by the Gnns is
designed in accordance with Florida Adm nistrative Code Rul es
40C 42. 024, 40C-42.025, and 40G 42.026(4). Wt detention ponds
must be designed for a permanent pool residence tinme of 14 days
with a littoral zone, or for a residence tinme of 21 days w thout
alittoral zone, which is the case for this project. See Fla.
Adm n. Code R 40C-42.026(4)(c) and (d). DA 1 and DA-2 contain
sufficient permanent pool volune to provide a residence tinme of
31.5 days, which is the amount of tinme required for projects
that discharge to Cass Il Qutstanding Florida Waters, even

t hough the receiving waterbody for this project is classified as

Class Il Waters. See Fla. Adm n. Code R 40G 42.026(4)(k)1.
80. Best nmmnagenent practices will be used during project

construction to address erosion and sedi ment control. Such

measures will include silt fences around the construction site,
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hay bales in ditches and inlets, and nmai ntenance of construction
equi pment to prevent release of pollutants, and may incl ude

st aked sod on banks and turbidity barriers if needed. In
addition, the District proposed permt conditions that require
erosi on and sedi nent control neasures to be inplenented. (D st.
Ex. 1, pp. 8-9, #4; Dist. Ex. 2, p. 1, ##3, 4, and 5, and p. 6,
#10) .

81. ERP/ MSSW St or mwvat er Speci al Conditions incorporated
into the proposed permt require that all wetland areas or water
bodi es outside the specific limts of construction nust be
protected fromerosion, siltation, scouring or excess turbidity,
and dewatering. (Dist. Ex. 2). The District also proposed a
permt condition that requires District approval of a dewatering
plan for construction, including DA-1 and DA 2, within 30 days
of permt issuance and prior to construction. The G nns intend
to retain the dewatering fromconstruction on the project site.

82. As previously described, Petitioners' engineering
wi t ness sought to show that DA-2 will not provide the required
per manent pool residence tinme because Basin C should be 60 acres
in size. Petitioners' environnental w tness al so expressed
concern about the capacity of the ponds to provide the water
quality treatnment required to neet the presunptive water quality
criteria in the rules, but those concerns were based on

information he obtained fromPetitioners' engineering wtness.
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Those i ssues al ready have been addressed. See Findings 77-78,

supra.

(i1) Goundwater Contam nation

83. Besides those issues, Petitioners raised the issue
t hat groundwater contam nation froma forner landfill nearby and
fromsonme onsite sludge and trash di sposal could be drawn into
t he proposed stornmnat er managenent system and cause water
quality violations in the receiving waters. |f groundwater is
contam nated, the surface water managenent system could all ow
groundwat er to becone surface water in proposed DA-1.

84. St. Johns County operated a landfill fromthe
m d-1950s to 1977 in an area northwest of the project site. The
landfill accepted household and industrial waste, which was
buried in groundwater, which in turn could greatly enhance the
creation of |eachate and inpacted water.

85. Goundwater flows fromwest to east in the vicinity of
the landfill and the project site but there was conflicting
evidence as to a mnor portion of the property. The G nns'
witness testified that if the landfill extended far enough
south, a small part of the project site could be downgradi ent
fromthe landfill. But there was no evidence that the [ andfil
extended that far south. Petitioners' wtness testified that
the groundwater flow varies on the south side of the landfill so

t hat groundwater m ght flow southeast toward the site. Even if
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Petitioners' witness is correct, the surface water managenent
system was designed, as Petitioners' other w tness agreed, so
that DA-1 woul d have m ninmal influence on groundwater near the
pond.

86. In 1989, sewage sludge and garbage were placed in a
pit inthe central part of the project site, north of the
exi sting pond, which also is the area for proposed DA-1; and at
various times refuse--including a couple of batteries, a few
seal ed buckets, and concrete--has been placed on the surface of
the site.

87. 1n 1989, to determ ne the anobunt of sewage and garbage
on the project site, the St. Johns County Heal th Depart nment
chose several |ocations evidencing recent excavation south of
Ravenswood Drive, had the areas re-excavated, and found one bag
of garbage and debris such as tree stunps and palnettos. In
2001, an enpty 55-gallon drumwas on the site; there was no
evi dence what it once contained or what it contained when
deposited onsite, if anything. |In addition, trespassers dunped
solid waste on the property fromtine to tinme. Petitioners
W tness searched the site with a magnetoneter and found not hi ng
significant. On the sane day, another of Petitioners’ wtnesses
sanpl ed with an auger but the auger did not bore for core or any

ot her type sanple; it merely nmeasured groundwater | evel
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88. In 1985, 1999, and 2000, groundwater offsite of the
project near the landfill was sanpled at various tines and
pl aces by various consultants to determ ne whet her groundwater
was being contam nated by the landfill. The groundwater sanpling
did not detect any violations of water quality standards.

89. Consultants for the G nns tw ce sanpl ed groundwat er
beneath the project site and al so nodel ed contam nant m gration.
The first time, in 2001, they used three wells to sanple the
site in the northwest for potential inpacts to the property from
the landfill. The second time, they sanpled the site through
cluster wells in the northwest, mddle, and south. (Each
cluster well sanples in a shallow and in a deeper |ocation.)

The wel |l | ocations were closest to the offsite landfill and
within an area where refuse may have been buried in the north-
central part of the site.

90. Due to natural processes since 1989, no sewage sl udge
deposited onsite then woul d be expected to remain on the surface
or be found in the groundwater. The evidence was that the
sewage sl udge and garbage were excavated. Although sanpl es
taken near the center of the property contained substances that
are water quality paraneters, they were not found in sufficient
concentration to be water quality violations.

91. There is an iron stain in the sand north of the

exi sting pond in the area where pond DA-1 is to be |ocated.
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Based on di ssol ved oxygen |l evels in the groundwater,
Petitioners' w tness suggested that the stain is due to buried
sewage, but the oxygen levels are not in violation of water
qual ity standards and, while toward the | ow end of not being a
violation, the levels could be due to natural causes. No

evi dence was presented establishing that the presence of the
iron stain will lead to a violation of water quality standards.

92. Petitioners' witness, M. Boyes, testified that iron
was a health concern. But iron itself is a secondary drinking
wat er standard, which is not a health-based standard but
pertains to odor and appearance of drinking water. See
8§ 403.852(12) and (13), Fla. Stat.

93. Petitioners argued that the Phase | study was
defective because historical activity on the project site was
not adequately addressed. But the Phase | study was only part of
t he evidence considered during this de novo hearing.

94. Followi ng up on the Phase | study, the 2001 sanpling
anal yzed for 68 volatile organics and 72 sem -vol atil e organics,
whi ch woul d have picked up solvents, sone pesticides, petroleum
hydr ocar bons, and pol ynucl ear aromati ¢ hydrocarbons--the full
range of sem-volatile and volatile organics. The sanpling in
August 2003 occurred because sone of the sem -volatile
paraneters sanpled earlier needed to be nore precisely nmeasured,

and it was a nuch broader analysis that included 63
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sem -vol atiles, 73 volatile organi c conpounds, 23 pol ynucl ear
aromati ¢ hydrocarbons, 25 organi c phosphate pesticides, 13
chl ori nated herbicides, 13 netals, and ammoni a and phosphorus.

95. The paraneters for which sanpling and anal yses were
done included paraneters that were representative of
contanmnants in landfills that would have now spread to the
project site. They also would have detect ed any contam nation
due to historical activity on the project site. Yet groundwater
testing denonstrated that existing groundwater at the project
site neets state water quality standards.

96. Based on the |ack of contam nants found in these
sanpl es taken from groundwater at the project site 50 years
after the landfill began operation, the |logical conclusion is
t hat either groundwater does not flow fromthe landfill toward
the project site or that the groundwater noving away fromthe
landfill is not contami nated. G oundwater that may enter the
stormmat er ponds will not contain contam nants that will exceed
surface water quality standards or groundwater quality
standards. Taken together, the evidence was adequate to give
reasonabl e assurances that groundwater entering the stormater
ponds will not contain contam nants that exceed surface water
qual ity standards or groundwater quality standards and that
wat er quality violations would not occur from contam nated wat er

groundwat er drawn into the proposed stormater managenent
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system whether fromthe old landfill or fromonsite waste

di sposal . The greater weight of the evidence was that there are
no violations of water quality standards in groundwater beneath
the project site and that nothing has happened on the site that
woul d cause violations to occur in the future. Contrary to
Petitioners' suggestion, a permt condition requiring continued
monitoring for onsite contam nation is not warranted.

J. Fish and Wldlife

97. Except for the bald eagle nest, all issues regarding
fish and wildlife, listed species, and their habitat as they
relate to ERP-A.H 12.2.2 through 12.2.2.4 already have been
addr essed.

98. When the G nns were nmade aware in Novenber 2003 that
there was an eagle nest in Wetland 1, they retained the services
of Tony Steffer, an eagle expert with over 25 years of
experience working specifically with eagl es and eagl e managenent
i ssues, including extensive hands-on experience with eagles and
t he conduct of field studies, aerial surveys, and behaviora
observations as well as nunerous research projects on the bald
eagle. M. Steffer visited the Ravenswood site on nunerous
occasions since the discovery of the nest, nade observations,
and was integral in the drafting of the Ravenswood BEMP.

99. It is M. Steffer’s opinion that the proposed project,

with the inplenentation of the BEMP, will not adversely affect
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the eagles. This opinion was based on M. Steffer's extensive
knowl edge and experience with eagl e behavi or and human
interactions. In addition, M. Steffer considered the physical
characteristics of the Ravenswood site and the nest tree, the
dense vegetation in Wetland 1 surrounding the nest site, and the
exi sting surrounding | and uses, including the existing
residential community that |lies a distance of about 310 feet
fromthe nest site, the existing roadways and associ at ed
traffic, and the school (wth attendant playground noi se) that
is tonorth of the site. In M. Steffer's opinion, the eagles
are deriving their security fromthe buffering effects provided
by the surrounding wetland. He observed that the nesting and
i ncubating eagl es were not disturbed when he set up his scope at
about 300-320 feet fromthe tree. The BEMP requires that
Wetl and 1, and the upland islands |located within it, be
preserved and |imts the work associated with the water/sewer
line to the non-nesting season. Wth the BEMP inpl enent ed,
M. Steffer expressed confidence that the Ravenswood eagl es
woul d be able to tolerate the proposed activities all owed under
t he BEMP.

100. The Ravenswood project plans and the BEMP were
reviewed by the U S. Fish and Wldlife Service (USFW5). The
USFW5 anal yzed information in their files relating to projects

whi ch proposed activities wwthin the primary zone of an eagle
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nest and reported abandoned nests. None of the reported
abandoned nests could be attributed to human activities in and
around the nest tree. Based on the project plans, the terns of
the BEMP, and this analysis, the USFW5 concl uded that the
Ravenswood project "is not likely to adversely affect” the bald
eagl es at the Ravenswood site.

101. According to the coordination procedures agreed to
and enpl oyed by the USFWS and the Florida Fish and Wldlife
Conservati on Comm ssion (FFWCC), the USFW5 takes the lead in
review ng bal d eagle i ssues associated with devel opnent
projects. |In accordance with these procedures, for the
Ravenswood project, the USFW5 coordi nated their review and their
draft comments with the FFWCC. The FFWCC concurred wth the
USFWE' s position that the project, with the inplenentation of
the BEMP, will not adversely affect the Ravenswood eagl es or
their nest. This position by both agencies is consistent with
the expert testinony of M. Don Pal ner, which was based on his
29 years of experience with the USFWS in bald eagle and human
interactions.

102. Petitioners and their w tnesses raised several valid
concerns regarding the continued viability of the Ravenswood
eagl e nest during and after inplenentation of the proposed

proj ect.
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103. One concern expressed was that parts of the Habitat
Managenent Guidelines for the Bald Eagle in the Southeast Region
(Eagl e Managenent Cui delines) seeminconsistent with the
proposed project. For exanple, the Eagle Managenent Cuidelines
state: "The enphasis [of the guidelines] is to avoid or
mnimze detrinmental human-rel ated i npacts on bal d eagl es,
particularly during the nesting season.” They also state that
the primary zone, which in this case is the area within a 750
foot radius of the nest tree, is "the nost critical area and
nmust be maintained to pronote acceptable conditions for eagles.”
They recommend no residential devel opnment within the primary
zone "at any tine." (Enphasis in original.) They also
recomend no maj or activities such as |and clearing and
construction in the secondary zone during the nesting season
because "[e]ven intermttent use or activities [of that Kkind] of
short duration during nesting are likely to constitute
di sturbance.” But the eagle experts explained that the Eagle
Managenent Cui del i nes have not been updated since 1987, and it
has been | earned since then that eagles can tolerate nore
di sturbance than was thought at that tine.

104. Another concern was that the Ravenswood eagl es nay
have chosen the nest site in Wetland 1 not only for its
i nsul ation fromexisting devel opnent to the north and east but

also for the relatively sparse devel opnent to the west. Along
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those lines, it was not clear fromthe evidence that the eagles
are used to flying over devel oped land to forage on the San
Sebastian River and its estuaries to the east, as the eagle
experts seened to believe. M. MIIs testified that eagles have
been seen foragi ng around stocked fish ponds to the west, which
al so could be the source of catfish bones found beneath the
Ravenswood nest. But it is believed that the confident
testi mony of the eagle experts nust be accepted and credited
notw t hstandi ng Petitioners' unspecific concerns al ong these
i nes.

105. Finally, Petitioners expressed concern about the
ef fectiveness of the nonitoring during the nesting required
under the BEMP. Sone of Petitioners' wtnesses related
| ess-than-perfect experiences with eagle nonitoring, including
mal f easance (nonitors sl eeping instead of nonitoring),
unr esponsi ve devel opers (ignoring nonitors' requests to stop
wor k because of signs of eagle disturbance, or delaying work
st oppage), and indications that sonme eagle nonitors may | ack
i ndependence fromthe hiring devel oper (giving rise, in a worst
case, to the question whether an illegal conspiracy exists
between themto ignore signs of disturbance when no i ndependent
observer is around). Notw thstanding these concerns,
Petitioners' wtnesses conceded that eagle nonitoring can be and

is sonetinmes effective. |If M. Steffer is retained as the eagle
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nmonitor for this project, or to recruit and train eagle nonitors
to work under his supervision, there is no reason to think that
eagle nonitoring in this case wll not be conducted in good
faith and effectively. Even if the G nns do not retain

M. Steffer for those purposes, the evidence did not suggest a
valid reason to assume that the G nns' proposed eagle nonitoring
wi Il not be conducted in good faith and effectively.

K. Other 40G4.301 Criteria — 40G 4.301(1)(g)- (k)

106. 40C-4.301.301(1)(g) - No mninmmsurface or

groundwat er | evels or surface water flows have been established
pursuant to Florida Adm nistrative Code Rul es Chapter 40G 8 in
the area of the project.

107. 40C-4.301.301(1)(h) - There are no works of the

District in the area of the project.

108. 40C-4.301.301(1)(i) - The proposed wet detention

systemis typical and is based on accepted engi neering
practices. Wt detention systens are one of the nost easily
mai nt ai ned stormvat er managenent systens and require very little
mai nt enance, just periodically checking the outfall structure
for cl ogging.

109. 40C-4.301.301(1)(j) - The G nns own the property

where the project is located free fromnortgages and liens. As
previously indicated, they will establish an operation and

mai nt enance entity. The cost of mitigation is | ess than $25, 000
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so that financial responsibility for mtigation was not required
to be established. (Costs associated with the proposed BEMP are
not included as part of the Gnns' mtigation proposal.)

110. 40C-4.301.301(1)(k) - The project is not located in a

basin subject to special criteria.

L. Public Interest Test in 40G 4. 302

111. The seven-factor public interest test is a bal ancing
test. The test applies to the parts of the project that are in,
on, or over wetlands, and those parts nust not be contrary to
the public interest unless they are |l ocated in, on, or over an
Qut standing Florida Water (OFW or significantly degrade an OFW
in which case the project nust be clearly in the public
interest. No part of the project is |ocated within an OFW
Bal ancing the public interest test factors, the project will not
be contrary to the public interest.

112. 40C-4.302(1)(a)l. - The project will not adversely

affect the public health, safety, or welfare or the property of
ot hers because the surface water managenent systemis designed
in accordance with District criteria, the post-devel opnent peak
rate of discharge is |less than the pre-devel opnent peak rate of
di scharge, and the project will not cause flooding to offsite
properties.

113. 40C-4.302(1)(a)2. - Mtigation will offset any

adverse inpacts of the project to the conservation of fish and
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wildlife or their habitats, and the BEMP is designed to prevent
adverse effects on the Ravenswood eagles. Although active
gopher tortoise burrows were observed on the site, the inpacts
to these burrows are addressed by the FFWCC s incidental take
permt. The mtigation that is required as part of that permt
wi |l adequately offset the inpacts to this species.

114. 40C-4.302(1)(a)3. - The project wll not adversely

af fect navigation or cause harnful shoaling. The project wll
not adversely affect the flow of water or cause harnful erosion.
The project's design includes erosion and sedi nent control
measures. The project's design mnimzes flow velocities by
including flat slopes for pipes. The stormnvater will be

di scharged t hrough an upsi zed pi pe, which wll reduce the
velocity of the water. The stormmater will discharge into a
spreader swale (also called a velocity attenuation pond), which
will further reduce the velocity and will prevent erosion in
Wetland 1. The other findings of fact relevant to this
criterion are in the section entitled "Water Quantity." See

Fi ndi ngs 61-67, supra.

115. 40C-4.302(1)(a)4. — Devel opnent of the project wll

not adversely affect the |legal recreational use of the project
site. (lllegal use by trespassers should not be considered
under this criterion.) There also will not be any adverse

i npact on recreational use in the vicinity of the project site.
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Wetlands 1 and 5 nay provide benefit to marine productivity by
supplying detritus to the marine habitat, and these wetl ands
will remain.

116. 40C-4.302(1)(a)5. - The project will be of a

per manent nature except for the tenporary inpacts to Wetland 1
Mtigation will offset the tenporary adverse inpacts.

117. 40C-4.302(1)(a)6. - The District found no

archeol ogi cal or historical resources on the site, and the
District received information fromthe D vision of Historical
Resources indicating there would be no adverse inpacts fromthis
project to significant historical or archeol ogical resources.

118. 40C-4.302(1)(a)7. - Considering the mtigation

proposal, and the proposed BEMP, there will be no adverse
effects on the current condition and rel ative value of functions
bei ng perforned by areas affected by the proposed project.

119. The proposed project is no worse than neutral
measur ed agai nst any one of these criteria, individually. For
that reason, it nust be determ ned that, on bal ance,
consi deration these factors indicates that the project is not
contrary to the public interest.

M Oher 40G 4.302 Criteria

120. The proposed mtigation is located within the sane
dr ai nage basin as the project and offsets the adverse inpacts so

the project would not cause an unacceptabl e cunul ative inpact.
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121. The project is not located in or near C ass |
wat ers.

122. The project does not contain seawalls and is not
| ocated in an estuary or | agoon.

123. The District reviewed a dredge and fill violation
that occurred on the project site and was handl ed by the
Department of Environnental Regulation (DER) in 1989. The G nns
owned the property with others in 1989. Although they did not
conduct the activity that caused the violation, they took
responsibility for resolving the matter in a tinmely manner
t hrough entry of a Consent Order. The evidence was that they
conplied with the ternms of the Consent Order. Applicants’
Exhibit 30K was a letter from DER dated February 13, 1991,
verifying conpliance based on a site inspection. |nexplicably,
the file reference nunber did not match the nunber on the
Consent Order. But M. Gnn testified that he has heard nothing
since concerning the matter either fromDER or its successor
agency (the Department of Environmental Protection), or fromthe
District.

124, The evidence was that the G nns have not violated any
rul es described in Florida Adm nistrative Code Rul e 40C-
4.302(2). There also was no evidence of any other DER or DEP

violati ons after 1989.
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CONCLUSI ONS OF LAW

N. Bur dens of Proof and Persuasi on

125. A DOAH hearing held pursuant to Sections 120.569 and
120.57(1), Florida Statutes (2003), is not an adm nistrative
review of prior agency final action. This adm nistrative
hearing is a de novo proceedi ng designed to fornul ate final
agency action, and the parties are allowed to present additional
evi dence on relevant matters not previously included in the
application or in the notice of intent to i ssue or deny the

permt. Hamlton County Board of County Commi ssioners v. State,

Dept. of Envir. Reg., et al., 587 So. 2d 1378, 1387-88 (Fl a.

1st DCA 1991); Dept. of Transportation v. J.WC , Co., Inc., et

al ., 396 So. 2d 778, 786-787 (Fla. 1st DCA 1981);
8§ 120.57(1)(k), Fla. Stat. The issuance of a permt nust be
based solely on conpliance with applicable permt criteria.

Council of the Lower Keys v. Toppinho, et al., 429 So. 2d 67

(Fla. 3d DCA 1983).
126. The burden of proof in the proceeding is on the party
asserting the affirmative in the proceeding, here the G nns.

See J.WC., supra at 787. |If a regulatory agency gives notice

of intent to grant a permt application, the applicant has the
initial burden of going forward wth the presentation of a prim
facie case of the applicant's entitlenent to a permt. 1In the

context of this proceeding, the Gnns had the initial burden of
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showi ng that they provided reasonabl e assurance that their
proposed project is consistent with the applicable statutes and
rul es.

127. Once the G nns made their prima facie case that the

proposed permt should be issued, Petitioners were required to

rebut that prima facie case and support the allegations of their

petitions chall enging the proposed permt. 1d. at 789. Unless
Petitioners present "contrary evidence of equivalent equality”
to the evidence presented by the Gnns and the District, the

permt nust be approved. 1d. at 789-790. See also Ward v.

kal oosa County, 11 F.A L.R 217, 236 (DER June 29, 1989).

128. Petitioners cannot carry the burden of presenting
contrary evidence by nmere specul ati on concerni ng what "m ght”

occur. Chipola Basin Protective Goup Inc. v. Dept. of

Environnental Reg., 11 F.A L.R 467 (DER Dec. 29, 1988).

129. The standard for an applicant's burden of proof is
one of reasonabl e assurances, not absol ute guarantees, that the
applicable conditions for the issuance of a permt have been

satisfied. ManaSota-88 Inc. v. Agrico Chemicals Co. and Dept.

of Environnental Reg., 12 F.A L.R 1319, 1325 (DER Feb. 19,

1990). "Reasonabl e assurance" contenplates "a substanti al
i kel i hood that the project will be successfully inplenented."”

Met ropol itan Dade County v. Coscan Florida Inc., 609 So. 2d 644,
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648 (Fla. 3d DCA 1992). See also Hanmi Iton County Board of

County Conm ssioners, supra.

130. To neet their respective burdens of proof, the
parties to this adm nistrative proceedi ng nust present a
preponderance of conpetent and substantial evidence. See 88

120.57(1)(j) and 120.57(1)(1), Fla. Stat.; Gould v. Division of

Land Sal es, 477 So. 2d 612 (Fla. 1st DCA 1985). A

"preponderance” of the evidence nmeans the greater weight of the

evidence. See Fireman's Fund Indemmity Co. v. Perry, 5 So. 2d

862 (Fla. 1942). "Conpetent" evidence nust be rel evant,
material, and otherwise fit for the purpose for which it is

of f er ed. Gai nesvil | e Bonded Warehouse v. Carter, 123 So. 2d 336

(Fla. 1960); Duval Utility Co. v. FPSC, 380 So. 2d 1028 (Fl a.

1980). "Substantial"™ evidence nmust be sufficient to allow a
reasonable mnd to accept the evidence as adequate to support a

conclusion. See Degroot v. Sheffield, 95 So. 2d 912 (Fl a.

1957); Agrico Chemcal Co. v. Dept. of Environnental Reg., 365

So. 2d 759, 763 (Fla. 1st DCA 1978).

O ERP Criteria Applicable to the Proposed Project

131. The District’s requirenents applicable to the G nns
ERP application are in Florida Adm nistrative Code Rul es 40C-
4. 301 and 40G 4. 302, which are further explained in ERP-A H and

SWA H
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(i) 40C 4.301(1)(a), (b), and (c)

132. The G nns have provi ded reasonabl e assurance that the
project neets the requirenents contained in Florida
Adm ni strative Code Rule 40C-4.301(1)(a), (b), and (c) because
the project conplies with the applicable presunptive criteriain
ERP- A H, 10.2.1, which provides the follow ng:

It is presuned that a system neets the
standards |isted in paragraphs 9.1.1.(a)
through (c) [which are identical to 40G
4.301(1)(a) through (c)] if the systemneets
the followng criteria:

(a) The post-devel opnent peak rate of

di scharge nust not exceed the pre-

devel opnent peak rate of discharge for the
storm event as prescribed in section 10. 3.

(b) The post-devel opnent vol une of direct
runof f nust not exceed the pre-devel opnent
vol une of direct runoff for systens as
prescribed in subsections 10.4.2 and 10. 4. 3.

(c) Floodways and fl oodpl ains, and | evels
of flood flows or velocities of adjacent
streans, inpoundments or other watercourses
must not be altered so as to adversely

i npact the offsite storage and conveyance
capabilities of the water resources (see
section 10.5).

(d) Flows of adjacent streans, inmpoundnents
or ot her watercourses nmust not be decreased
SO0 as to cause adverse inpacts (see section
10. 6).
133. Because the post-devel opnent peak rate of discharge

wi |l not exceed the pre-devel opnent peak rate of discharge for

the 25-year, 24-hour stormevent, the requirenents of ERP-A H.
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10.2.1(a) have been net. ERP-A H 10.2.1(b) does not apply to
this project because the systemw |l not be discharging to a

| andl ocked | ake and is not located in an area for which separate
basin criteria have been established. See ERP-A H 10.4.2 and
10.4.3. ERP-A H 10.2.1(c) does not apply to this project
because the project is not |ocated downstream of the point on a
stream or watercourse where the drainage area is five square
mles. See ERP-A.H 10.5.3(a). ERP-A H 10.2.1(d) does not
apply to this project because the systemw || not inpound water
for a purpose other than for tenporary detention storage. See
ERP-A. H 10.6.2(a)l. In addition to neeting the presunption in
ERP-A . H 10.2.1, the G nns further denonstrated conpliance with
40G 4.301(1)(a), (b), and (c) by showi ng that the project wll
not cause an increase in the stage or duration of downstream

f | oodi ng.

(ii) 40C-4.301(1)(d)

134. Florida Adm nistrative Code Rule 40C-4.301(1)(d) and
ERP-A . H 9.1.1(d) and 12.1.1(a) require that applicants provide
reasonabl e assurances that the project will not adversely inpact
the value of functions provided to fish and wildlife and |listed
speci es by wetl ands and ot her surface waters.

135. The G nns propose to tenporarily or permanently
i npact Wetlands 1, 2, 3, 4, 6, and 7. These inpacts are

initially considered adverse. ERP-A . H 12.2.1.1 provides that
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the G nns nust have inplenmented practicabl e design nodifications
to reduce or elimnate these adverse inpacts. The G nns
denonstrated that practicable design nodifications were
i npl enented for inpacts to Wetland 1 and 4, as required.

136. Under the District's reasonable interpretations of
its rules, the Gnns were not required to inplenent practicable
design nodifications to elimnate or reduce inpacts to Wetl ands
2, 3, 6, and 7. See Findings 44-46, supra.

137. In conpliance wwth ERP-A . H 12.2.2.4, the evidence
showed that DA-1 and DA-2 will not adversely affect the nearby
wet | ands, especially considering the permt conditions proposed
by the District. (Dist. Ex. 10). See Findings 33-39, supra.

138. As found, under the District's reasonable
interpretations of its ow rules, the G nns do not have to
conply with mtigation provisions in ERP-A . H 12.3 through
12.3.8 as to Wetlands 2 and 6 because those wetlands neet the
criteria of ERP-A.H 12.2.2.1. See Finding 58, supra.

139. The evidence showed that the mtigation nore than
repl aces the functions provided by the wetlands and surface
water to be adversely affected by the project. Therefore, the
requirenents of Florida Admi nistrative Code Rule 40G 4.301(1)(d)

have been net.
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(iii) 40C 4.301(1)(e)

140. Under Florida Adm nistrative Code Rule 40C
42.023(2)(a), it is presuned that the project will not violate
water quality standards if the stormmater managenent system
conplies with the applicable criteria in Florida Adm nistrative
Code Rul es 40C-42.024, 40GC 42.025, 40C-42.026, and 40GC 42. 0265.
The greater weight of the evidence shows that the stormater
managenent system conplies with the applicable criteria, which
are in Florida Adm nistrative Code Rules 40GC 42.024, 40C-42.025,
and 40C-42.026( 4).

141. In addition, the G nns have provided reasonable
assurance that this requirenent is met through the stormater
system design, the erosion and turbidity control neasures that
wi || be undertaken, the maintenance of construction equi pnent,
and the dewatering plan that will be submtted for construction
See ERP-A . H 12.2. 4.

142. The absence of violations of water quality standards
in the groundwater beneath the project site provides reasonable
assurance that the surface water nmanagenent systemw || not
adversely affect the quality of receiving waters such that state
water quality standards will be viol at ed.

143. For those reasons, the G nns have provi ded reasonabl e

assurance that the project will not adversely affect the quality
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of receiving waters and that state water quality standards wil |l
be vi ol at ed.

(iv) 40C-4.301(1)(f)

144. The first consideration for secondary inpacts is that
t he applicant nust provide reasonabl e assurances that the
secondary inpacts fromconstruction, alteration, and intended or
reasonably intended uses of a proposed systemw || not cause
vi ol ations of water quality standards or adverse inpacts to the
functions of wetlands or surface waters. ERP-A H 12.2.7 (a)
al so provides in pertinent part that:

Secondary inpacts to the habitat functions
of wetl ands associated with adverse upl and
activities will not be considered adverse if
buffers with a mninumw dth of 15 and an
average width of 25 are provided abutting

t hose wetlands that will remain under the
permtted design, unless additional neasures
are needed for protection of wetlands used
by |isted species for nesting, denning, or
critically inmportant feeding habitat. The
nere fact that a species is |isted does not
inply that all of its feeding habitat is
critically inportant. Were an applicant
elects not to utilize buffers of the above
di mensi ons, buffers of different dinensions,
measures other than buffers, or information
may be provided to provide the required
reasonabl e assurance. (Enphasis added.)

145. The evi dence showed that the G nns have proposed an
adequate buffer area for Wetland 1 and Wetland 5. The
conservati on easenent along with the permt conditions ensure

that an adequate buffer will remain between the wetlands and the
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devel oped portion of the property to address secondary i npacts.
In addition, the G nns propose to inplenent additional neasures
and the BEMP. The secondary inpacts of the project will not
cause violations of water quality standards or adverse inpacts
to the functions of wetlands or surface waters.

146. Under the second consideration for secondary inpacts,
the G nns nust provide reasonabl e assurance that the
construction, alteration, and intended or reasonably expected
uses of the systemw || not adversely inpact the ecol ogical
val ue of uplands to aquatic or wetland dependent |isted ani nal
speci es for enabling existing nesting or denning by these
speci es. Consideration for areas needed for foraging or
wildlife corridors will not be required, except for Iimted
upl and areas necessary for ingress and egress to a nest or den
site fromthe wetland or other surface water. ERP-A H Section
12.2.7(b). The evidence showed that none of the listed aquatic
or wetl and dependent species currently use uplands on the
project site for nesting or denning. The eagle's nest is in the
wet | and portion of Wetland 1, and it was addressed under ERP-

A H 12.2.7(a).

147. Under the third consideration for secondary inpacts,

the project will not cause inpacts to significant historical and

archaeol ogi cal resources. ERP-A H 12.2.7(c).
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148. Under the fourth consideration for secondary inpacts,
there will be no additional phases for the project. ERP-A H
12.2.7(d).

(v) Qher Criteria in 40G4.301

149. Because no m ni num surface or groundwater |evels or
surface water flows in the project area have been established in
Florida Adm nistrative Code Chapter 40G 8, the project neets
Fl ori da Adm nistrative Code Rule 40C 4.301(1)(9).

150. Because there are no works of the District in the
proj ect area, the project satisfies Florida Adm nistrative Code
Rul e 40G 4.301(1)(h).

151. The G nns have provi ded reasonabl e assurance that the
project satisfies Florida Adm nistrative Code Rul e
40CG 4. 301(1) (i) because the surface water managenent systemis
typical for a residential devel opnent, is based on generally
accept ed engi neering practices, does not include atypical
conponents, and is easily maintained.

152. The G nns have provi ded reasonabl e assurance that the
project satisfies Florida Adm nistrative Code Rule 40CG
4.301(1)(j) because the project conplies with the foll ow ng
presunptive criteria in ERP-A H. 10.2.2(a) through (d):

Conpliance with the followng criteria shal

constitute reasonabl e assurance that a

proposed system neets the requirenments of
paragraphs 9.1.1 (d), (e), (f), (j) [which
are identical to the requirenents in 40C-
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4.301(1)(j)], and (k) and 10.1.1 (a) through
(d):

(a) State water quality standards nust not

be violated, as set forth in subsections

10. 7 through 10.7.2 and 12. 2.4 through

12.2.4.5.

(b) The applicant nust establish financial

responsi bility and provide for an operation

and mai ntenance entity, as set forth in

subsections 10.8 through 10. 8. 3.

(c) The environnental criteria set forth in

subsections 12.2 through 12.3.8, including

mtigation and mtigation banking

provi si ons, nust be net.

(d) Applicable basin criteria set forth in

section 11 and chapter 40G 41, F. A C., nust

be net.

153. In addition to neeting this presunption, the G nns
have provi ded reasonabl e assurance that the project satisfies
Fl ori da Adm nistrative Code Rule 40C 4.301(1)(j) by
denonstrating that the G nns own the project site free of
nortgages and |iens and that the stormwater nanagenment system
wi ||l be operated and mai ntai ned by a honmeowners association wth
sufficient powers to provide for the | ong-term operation and
mai nt enance of the system See Fla. Admin. Code R 40G 42.027(3)
and (4).
154. Because the project is not |located in a special basin

or geographic area as established in Florida Adm nistrative Code

Rul es Chapter 40C-41, the project neets Florida Adm nistrative

Code Rul e 40G 4.301(1) (k).

62



155. Petitioners did not raise 40C-4.301(2) as an issue of
fact or law to be determ ned. No evidence was presented to
denonstrate that the existing anbient water quality does not
nmeet water quality standards. Therefore, the G nns are not
required to conply with ERP-A H 12.2.4.5.

(vi) 40C-4.302(1)(a) and Applicant’s Handbook

156. The G nns have provi ded reasonabl e assurance that the
parts of the surface water managenent system | ocated in, on, or
over wetlands are not contrary to the public interest. See also
ERP- A . H 12.2.3. The evidence established that all of the public
interest test factors to be bal anced were determ ned to be at
| east neutral. The evidence showed that the project will not
adversely affect public health, safety, or welfare or property
of others; the conservation of fish and wildlife or their
habitats; the flow of water; fishing or recreational values or
mari ne productivity; and historical and archeol ogi cal resources.
The project will not cause harnful erosion. The project,
including the mtigation, is designed to maintain the current
condition and rel ative value of functions performed by wetl ands
and surface waters.

(vii) Oher Criteria in 40C4.302

157. Because the mtigation offered for the project wll
be onsite and within the sane drai nage basin as the project and

will offset the project's adverse inpacts, the G nns have
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provi ded reasonabl e assurance that Florida Adm nistrative Code
Rul e 40G 4.302(1) (b) has been satisfied.

158. Because no part of the project is near or in
shel I fish waters, ERP-A.H 12.2.5 and Florida Adm nistrative
Code Rule 40G 4.302(1)(c) are inapplicable.

159. Since the project does not include any vertical
seawal s in estuaries or |agoons, ERP-A H 12.2.6 and Florida
Adm ni strative Code Rule 40C4.302(1)(d) are not applicable to
this project.

160. Under Florida Adm nistrative Code Rule 40C 4. 302(2),
the District shall consider the applicant's violation of rules
that the District had the responsibility to enforce in
determ ni ng whet her an applicant has provi ded reasonabl e
assurances. The dredge and fill violation that occurred on the
project site in 1989 was not the District's responsibility to
enforce. Even so, the evidence was that the matter was resol ved
in atinmely manner through a consent order, and there was no
evi dence that the G nns subsequently violated rules falling

under Florida Adm nistrative Code Rul e 40C-4.302(2).
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RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is

RECOMMVENDED t hat the St. Johns Ri ver Water Managenent
District enter a final order issuing to Jay and Linda G nn ERP
nunber 40-109-81153-1, subject to the conditions set forth in
District Exhibits 1, 2, and 10.

DONE AND ENTERED this 16th day of April, 2004, in

Tal | ahassee, Leon County, Florida.

ety

LAVWRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vision of Adm nistrative Hearings
The DeSoto Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us
Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 16th day of April, 2004.

ENDNOTE

1/  Applicants' Exhibit 35, consisting of excerpts fromthe
transcript of the deposition of one of Petitioners' wtnesses,

M. Bullard, was offered by the G nns during rebuttal. The parties
were given 10 days to file nmenoranda regarding its admssibility.
After considering the nenoranda, it is ruled that the deposition
shoul d be received in evidence for inpeachnent purposes as,
arguably, prior inconsistent statenents.
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COPI ES FURNI SHED

Deborah J. Andrews, Esquire
11 North Roscoe Boul evard
Pont e Vedra Beach, Florida 32082-3625

Cindy L. Bartin, Esquire
Post O fice Box 861118
St. Augustine, Florida 32086-1118

Vance W Kidder, Esquire

St. Johns River Water Managenent District
4049 Rei d Street

Pal at ka, Florida 32177-2529

Kirby Green, Executive Director

St. Johns River Water Managenent District
Post O fice Box 1429

Pal at ka, Florida 32178-1429

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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