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ST. JOHNS RIVER WATER MANAGEMENT DISTRICT

PHILLIP LOTT AND
STEVE SPRATT,
Petitioners,

V. DOAH Case Nos. 05-3662 and 05-3664
ST. JOHNS RIVER WATER

MANAGEMENT DISTRICT and SJRWMD F.O0.R. No. 2005-67
CITY OF DELTONA,

Respondents.

FINAL ORDER

1. On March 17, 2006, J. Lawrence Johnston, Administrative Law Judge
(“ALJ"), issued his recommended order in the consolidated cases, a copy of which is
attached hereto as Exhibit A.

2. The recommended order advised the parties that they had 15 days to file
exceptibns to the recommended order with the District. On March 29, 2006, the District
also sent all parties a letter advising the parties of their right to file exceptions to the
recommended order

3. Neither Petitioner submitted exceptions to the recommended order.
Neither the City nor the District filed any exceptions.

4, in'acting upon a recommended order, the purview of fhe Governing Board
is proscribed as well as prescribed by Section 120.57(1)(l), Florida Statutes (2005). The
Governing Board may reject findings of fact that are not based on competent substantial
evidence or that came from a proceeding that did not comply with the essential
requirements of law. The Governing Board may reject conclusions of law that

erroneously interpret statute or rules within the District's substantive jurisdiction,



5. Petitioners challenged the District staff's recommendation to grant an
Environmental Resource permit (ERP) to the City that would authorize the construction
and operation of a surface water management system for a retrofit flood-relief project
known as the Drysdale Drive/Chapel Drive Drainage ImproVements. Proposed was the
excavation of the Drysdale Drive retention/detention pond (Pond1); modification of the
outfall from Sterling Lake; and the interconnection of Pond 1 and four existing retention
ponds through a combination of pump stations and gravity outfalls.

6. The final hearing in the above-styled cases was held on January 24, 2006.
The ALJ recommended approval of the permit with conditions. No party fo the
proceeding has taken issue with the recommended order.

- ACCORDINGLY, IT IS HEREBY ORDERED that:
The recommended order is adopted and the cases are dismissed with prejudice.

DONE AND ORDERED this Q‘“\— day of May, 2006, in Palatka, Florida.

ST. JOHNS RIVER WATER
M GEMENT DISTRICT

O

d

DAVID G. GRAHAM, CHAIRMAN

BY:

RENDERED this _10%_day of May, 2006.
Bv%f/ /%MM{H

RORBERT NAWROCKI
STRICT LLERK




aTATE OF FLORIDA
DIVISION OF ADMINISTRATIVE HEARINGS

PHILLIP LOTT and STEVEN L.
.8PRATT, '

}

)

)
petitioners, )
) . Case Nodg. 05-3662

vE. ) 05-3664
)
CITY OF DELTONA and ST. JOHNS }
WATER MANAGEMENT DISTRICT, )
. ‘ : )

}
)

Respondents.

RECOMMENDED ORDER

A final administrative hearing was held in this case ODL
January 24, 2006, in Deltona, Florida, before J. Lawrenoe
Johnston, Administrativé Law Judge, pivision of Administrative
Hearings.

APPEARANCES
For Petitioner: phillip Lott, RIS S€
948 N. Watt Circle
Deltona, Florida 32738
For Respondent St. Johns River Water Management District:
Kealey A. West, Esquire
at . Johns River Water Management District

4049 Reid Street
Palatka, Florida 32177

Exhibit A



For Respondent City of Deltona:

George Trovato, Esquire
- ity of Deltona

2345 Providence Boulevard
Deltona, Florida 32725

STATEMENT OF TEE ISSUE

This case involves a challenge to St. Johns River Water
Maﬁagement District’'s (District or STRWMD) intended issuance of
. an Eﬂvironmental Resource Permit {ERP) granting the City's
application No. £4-127-97380-1, for the construction and
operation of a surface water management'syétem for a retrofit
flood-relief project known as Drysdale Drive/Chapel Drive
Draiﬁage Emprovéments consisting of: excavation of the Drysdale
Drive pond (Pond 1); improveﬁent to the outfall at sterling
Lake; and the_intarconnection of Pond 1 and four existing
drainage retention areas through a combination of pump stations
and gravity outfalls (project or s?stem). The issue is whether
the applicant, ﬁhe city of Deltona (City or Deltona), has
provided reasonable assurance the gystem complies with the water
quantity, environmental, and water guality criteria of the
District’s ERP regulatiops set forth in Chaptér 40C-4, Florida
Administrative Code,” and the Applicant’s Handbook: Management

and Storage of Surface Waters (2005) (B.H.).*



PRELIMINARY STATEMENT

The Petitioners received notice of, and timely file&
petitions for an administrative hearing challenging, the
pigtrict’s proposed igauance of the ERP. The matters were
referred to the Division of administrative Hearings (DOAH) to
conduct an administrative hearing pursuant to Section 120.57(1).
Florida aratutes.’ The cases were consolidated and scheduled for
£inal hearing on Jénuary n4-25, 2006, in Deltona, Florida.

on January 19, 2006, the District's Motion for official
Recognition of the pertinent statutes and rules was filed and
granted without objection.

The Petitioner in Case No. 05-3664, Steﬁen 1. Spratt, did
not parﬁicipate in any of the reguired prehearing procedures and
did not appear at the final hearing. His petition ig subiject tO
dismissal for failure to participate.

At the outset.Qf the hearing, the petitioner in DOAH Case
No. 05-3662, Phillip Lott, ralsed a new i gsue--namely, whether
the City was the proper entity to apply for the permit at igsue
and to.pay the cost of constructing, maintaining, and operating
the proposed project. He alleged that sterling Lake; the source
of the water being manéged by the proﬁosed project,‘is
priﬁately—owned and that the owners of the lake, wholare
_deyglopergfufhpuld apply and pay for the project. Mr. Lott's

requests to address only those sssues in the final hearing-and



then for a summary recommended order were denied. Then, the
parties agreed that this issue would be addressed in the final
hearing.

At the hearing, the City presented the restimony of:
Michael Galura, engineer Q£ record for the system;'Donald J.
Silverberg; an expert in wetlands; and Glenn Kerns, Directér of
?ublic Works for the City of Deltona. city Exhibits 1-6 were
admitted in evidence. The District presented testimony from:
Lee Kissick, an expert iﬁ wetland and wildlife ecology, |
mitigation planning, wetland delineation and environmental
resource ﬁermitting and regulations; and Mérjorie Cook, an .
expert in water resource engineering, surface water and
stormwater management systems, and envircnmental resource
permicting and regulation. aJRWMD Exhibits 1, 2, and 3 were
admitted in evidence. The Petitioner in Case No. 05-3662,
Phillip Lott, testified in his own behalf but called no other
witnesses and offered no exhibits in evidence.

After presentations of evidence, the District ordefed a
transcript of the hearing, and the parties were given ten days
from the £iling of the Transcript to f£ile proposed recommended
orders (PROs). The Distri¢t, the City, and Mr. Lott timely

filed PROS.



FINDING OF FACTS

'A. Site Description

1. The City of Deltona is located in aouthwest Volusia
County. The City was built on a broad sand ridge that was
historically dominated by sand-pine forest interspersed with
ginks, shallow lakes and isolated, seasonal marshes. The City's
infrastructure was largely designed and const;ucted in the
1960s-1970s; the City was incorporated in 1995.

2. As a result of rainfall in 2002, residents iocated
around thé neechdale Court and Drysdale Drive areas experienced
major flooding. To provide flood relief to this area, the City
of Deltona has proposed a project to retrofit and expand.éoma of
its existing drainage gystem to improve efficiency and optimize
storage capacity for the 840macre-landlocked pasin.*

B. The Project

3. The project consists of three elements: (i} excavation
of the Drysdale Drive retention pond (Pond 1); {2) improvement
to the ocutfall at Sterling.Lake; and (3) the interconnection of
Beechdale Court pond and four existing drainage retention areas
through a combination of pump stations and gravity outfalls.

4. Pond 1 has chronically flooded rhe rear of adjacent
homes along Drysdale Drive; the excavation will provide 2 larger

~permanent water body to better manadge surface water runoff.



5. The improvement to the Sterling Lake outfall is to

" reduce chronic flooding to homes along Beechdale Court.
Currently, when Stetling Lake exceeds its bank, water sheetflows
to the northeast directly into the rear of the homes along
Beechdale Court. With the proposed 1mprovement water will be

_ captured at a point to the north of Sterling Lake and redirected
through a piped, gravity outfell system through = dedicated
easement into the Beechdale Court pond. From there, waﬁer flows
through an existing, maintained culvert under Fort.Smith Drive
into Pond 1.

6. Mr. Lott contends that this espect of the proposed
system benefits the owner (8) of Sterling 1ake. He contends that
Sterling Lake is rhe cause of the flooding problems and that its
owners should be made responsible and should be required to
apply for the permitland pay fo;'the project instead of the
city. However, there was IO evidence to suggest that the owners
of sterling Lake are responsible for flooding.

7. Mr. Lott also suggests that, through this permit, the
city will be paying to redlrect water away from where it
sheetflows out of Sterling Lake when it exceeds its banks during
heavy rains in order to make that property guitable for

residential development for the beneflt of the owners of

....Sterling Lake, who are developers He also seemed LO contend

that the project would lower the water level of Sterllng ‘Lake to



‘ enlarge their developable land. He believes that the private
owners'receiviﬁg these benefits are required to apply for the
ERP and pay for the costs involved. He contends in his PRO that
the city is instead spreading the cost to taxpayers to_redirect
flood waters "from one neighborhood of upper middle.class homes
Lo another, of lower socio-economic status, in 6rder to allow
more development in the richer area, all at raxpayer expense."
None of Mr. Lott's allegations were proven.

g. Contrary to.Mr. Lott's contentions, there was no
evidence that the owners of Sterling Lake have done anything to
cause flooding‘of +he existing homes along Beechdale Court and
Drysdale Drive. In addition, the water level of Sterling Lake
will not go. down as a result of the pr0posed project since the
inlet to the proposed pipe system will be get at the same
elevation at which water now sheetflows. 1f redirection of the
- gheetflow into the'pipe system to help re&uce chronic flooding
to the existing homes along Beechdale Ccourt and Drysdale Drive
benefits the owneré where the water now asheer £10WS, the benefits
would appear to be incidental to the wiliingness of those owﬁers
+o cooperate and give the city an easement to enable the Ciﬁy to
implement the project.’

9. The other four existingldrainage retention areas
... \pesides Pond 1) argf_wMggica Court Pond (Pond 2); & stormwater

pond located on the south side of Biemarck Drive at its



intersection with Matico Avenue (Pond 3); a stormwater pond
bounded by Baven Drive on its north side, TempleADrive on its
south side and Arlee Avenue on its west side (pPond 4); and the
stormwater pond 1océted on the south side of Chapel Drive
(Pond 5) .

10. TInterconnection of the five ponds requires both pumped
and gravity outfall systems, owing to +He variable topography
within the project area; ground elevations around the five
basins ranée between +19 to +61 feet NGVD.

11. Pond 1 will be connected to Pond 2 through a pump
station. Pond 2 will be-connéctad to Pond 3 thzcggh a pump
station. Pond 3 will be connected to pond 4 through a gravity
flow system. Pdnd 4 is currently connected to rond 5 through an
existing corrugated metal pipe culvert. The existinglculvert
will be replaced by a coﬁcrete pipe of the same size and at the’
same elevation.

12. Pond 5 is the terminus of the project; there is no
outfalil from Pond 5.

13. BAn operating schedule is in place to determine when
and under what conditions the pump stations need to be turned on
and off. The operating schedule will allow the five ponds LO
operate in concert to optimize-the'storage capacity_bf the

_system.



“C. Wwetland Impacts

14. © The only wetland within the project is a small,
hydrologically~altexed flarwood marsh at pond 1. The City’s
proposed project will directly iméact the entire 1.l-acre
wetland for the excavation of Pond 1. The.value of functions
thie wetland provides to fish and wildlife was evaluated using
the five factors in ALH. 12.2.2.3. These fagtors are condition,
hydrologic connectioﬁ, unigqueness, location, and fiéh and
wildlife utilization.

15. The quality of the wetland to be impacted ig degraded.
The wetland once supported a mature canopy of pines over shrubs
and marsh vegetation, but deep pools (10 - 16 inches deep) of
standing water in the past two;to~five years were gufficient to
kill all the‘treés. The wetland is surrounded entirely by urban
uses, including roads and single-family homes. The wetland has
been significantly degraded by the surrounding development,
receipt of untreated storm water Iun off from adjacént
properties and roads, and the introduction of trash and debris
from surrounding residenceg. The wetland 1is surrounded on all
gides by single-family homes, and the trees that provided a
natural canopy that surrounded the wetland have been cleared.

16. The hydrolegy of the wetland has been sigﬁificantly

altered as a result of ditching, its natural floodplain has been



partly filled, and uﬁtreaﬁed runoff is directed into its
watershed from adjacent homes and streets.

| 17. The wetland to be impacted ig not unigue.

- 18:. The location of the wetland to: be impécted in relation
to its surroundings is not ideal because of the extensive
development that surrounds the wetland. The wetland is
surrounded on all sides by single~family homes, with yards that
are mowed down to the wetland fringe.

15. Based upon the degraded condition of the wetland,
there is probably only minimal wildlife'utilization. The mérsh
ma? serve as a refuge for urbanized wildlife. However, that is
unlikely to continue owing to the effects of local dlsturbance
_and hydroperiod-alterations from surrounding developed areas.

D. Secondary Impacts

50. Under the first part of the secondary impact criterion
in A.H. 12.2.7, the City must provide reasonable aésurance the
secondary impacts frbm construction, alteration and intended orxr
expected uses of the project will not adversely affect the
functions of adjacent wetlands oY other surface waters. NO
onsite wetlands will remain thaﬁ could suffer adverse secondéry
impacts. The project ig sufficiently distant from offsite
wetlands to ensure the project will not cause unacceptable,

‘adverse secondary impacts to those wetlands.
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21. TUnder the second part of the secondary impact
criterion, Deltona must provide reaéonable assurance the
construction, alteration, and intended reasonably expected uses
of the system will not adversely impact the ecological value of
 the uplands to aguatic or wetland-dependent lisﬁed'species for
enabling existing nesting or dernning by these species. No
1isted species occur onsite, and there are NoC upland areas on
the project site that are suitable for nesting OT denning by
listed species.

22 . Under the third ?art of the secondary‘impact
criterion, and as a part of the public interest test, the
District must consider any other relevanﬁ aétivities that are
very closely linked or causally ralated to any proposed dredging
or filling which will cause impacts to significant historical
aﬁd‘archeological resources. When making a determination with
regard to this part of the secondary impact criterion, the
District is required by rule to consult with the Division of
Historical Resources of the Departmenf of state. The District_
received information from the Division of Historical Resources
regarding classifiﬁation of éignificant historical and
archeological resources and indicating that there would be no
adverse impacté from the project tO gignificant historical or

_archeological resources.
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23. Under the fourth part of the secondary impact
criterion, Deltona must demonstrate that any future phase of a
project and certain additional project—reléted activities would
not result in adverse impacts to the functions of wetlands or
result in water quality violations. The pfoposed project has

been reviewed in its entirety and does not include any future

phases.

E. Mitigation

24. Deltona has proposed offsite mitigation, through the
purchase of 1.2 credits from the Farmington Mitigation Bank, to
offset all adverse impacts to wetland functions as a part of its
ERP application.

25. The Farmington Mitigation Bank (Bank) provides
permanent, self—sustaining refuges for wildlife. The Bank size
and location enables it to retain many natural characteristics
and provide many ecolégical functions that probably could not be
replicated if ﬁitigaﬁian were to be confined to the project

site.

F. Cumulative Impacts

| 26. The Farmington Mitigation Bank is in the same
regulaﬁory drainage basin as the project site, Basin 18. Under
A.H. 12.2.8, a regulated activity is considered not to have

unacceptable cumulatiyaﬂimpacts if m}pggapion”offsets the

12



" project's adverse impacts within the same basin where the
impacts occur.

G. Reduction and Elimination

57, Dpistrict staff reviewed the project to determine if
the impacts met the elimination and reduction criteria of the
. District’s rules and wﬁether rhe adverse impacts would be offset
by the mitigation. Under A.H. 12.2.2, reduction and elimination
will not be reguired if the ecological value of impacted afeas
is low and proposed mitigation will provide greéter long-term
ecological value than the wetlands to be impacted,.or'if the
proposed mitigation implements all or part of a plan that
provides regional ecological value.

58. The Farmington Mitigation Rank will improve ecological
conditions of the regional watershed by providing for the
restoration of hydrologic patterns; the enhancement of.
significant forested wetland habitat, the enhancement of upland
buffer habitat, and the improvement of wildlife habitat. The
Bank contributes, in conjunction with adjacent resources, to the
long-term viability of Qarious listed species that are known to
occupy the region.

H. public Interest Test

29. Under A.H. 12.2.3, the public interest test applies to
~the parts-of-the project that are in, on or over wetlands, and

such parts must not be contrary to the public interest. 1f they

13



are located in, on, or over an Outstanding Florida.Water (OFW} ,
or significantly degrade an OFW, then the project must be
clear;y.in the public interest. No part of this project is
located in, on, over an OFW, or will_siénificantly degradé an
OFW. |

30. The public interest test has seven criteria. It is a
balancing test aﬁd each factor need not be given equal weight.

i. public health, safety and welfare

31. The project will not cause adverse environmental
impacts to the property of others. The project will not cause
an environmental hazard to public'health'or safety or cause
flooding on the properties of others. The proposed project is
considered neutral as to this factor.

ii. Congervarion of Fish and Wildlife and Habitat

32. The project would, without mitigation, -adversely
affect the conservation of fish and wildlife and their habitats.
However, the proposed mitigation, consisting of the purchase of
1.2 mitigation bank credits, will offset the proposed impacts.
The mitigation implements all or part of a plan that provides
regional ecological value and the proposed mitigation will
provide greater long-term ecological value that the.wetlands to
be impacted. With the mitigation proposal, the proposed project

wig-considered.pesitive as. to this factor. .

i4



iii. Navigation and Flow of Water

33. The proposed project will not adversely affect
navigation or cause harmful erosion or shoaling. The proposed
project 1is considered neutral as to this  factor.

iv. ' Fishing, Recreation Value, Marine Productivity

34. The proposed project will not adversely affect
fishing, recreation value, oY marine productivity. The proposed
project is considered neutral as to this factor.

v. Temporary oY Permanent

35. The'proposed project will be of a permanent naturé.
Even though the proposed project is permanent, it is considered
neutral as to this factor because mitigation will offset the
permanent adverse ilmpact.

vi. Historical and aArcheological Resources

36. There are no significant archeological or historical
resources recorded within the project site or within any of the
proposed mitigation sites. The proposed project is considered
neutral as to this factor.

vii. Current Condition Relative Value

37. The current condition and relative value of functidns
being performed by the areas affected by the proposed activity
ig low. The propdsed project is considered neutral as to this
-~ factor-because the.implementation of the mitigation offsets the

wetland impacts.

15



I Water Quality

38. Tﬁe prbject as proposed will not adversely affect the
quality of receiving waters. The system is in a landldcked
basin with no oﬁtfall to surface waters of the State.

39. Mr. Lott contended that the project could impact
groundwater quality by changing where surface water is conveyed
and storéd. However, he produced no evidence to support his
contention, or counter the evidence presented by the City and
District that there will be no adverse water quality impacts.

His contention is speculative.

J. Engineering and Scientific Principles
40, Pased on the information provided by the City and
generzl engineering principles, the system ig capable of

functioning as proposed.

K. . Consiructioﬁ, Operation, and Maintenance

41. The evidence demonstrated that the City has the
financial, legal and administrative capability of ensuring the
project will be undertaken in accordance with the terms and
conditions of the permit, 1f issued.

4¢2. The City of Deltona will be responsible for the
operation, maintenance, and repair of the surface water
management system. Under A.H. 7.1.1{a), a local governmental
unit is an acceptable operation and maintenance entity undex

District rules.

16



" L. Water Quantity

| 43, District staff reviewed the City’s submittal of
detailed engineering mﬁdeling'and stormwatér calculations, and
determined that the project as proposed will not cause adverse
water guantity impacts to recelving waters and adjacent lands,
adverse flooding to on-site or off-site property, or adverse
impacts to existing surface water storage and conveyance
capabilities.

M. Shellfish Harvesting Waters

44. The project is not located in, adjacent to or in close
proximity to Class II waters or located in Class I1 or Class IIT
waters classified as approved, restricted or conditionally
restricted for shellfish harvesting.

N. Seawalls

45. The.project does not contain any vertical seawalls in

estuaries or lagoons.

0. Other Issues

46. Besides the issues already addressed, and irrelevant
issues raised by him, Mr. Lott's case primarily contends that
reasonable assurances were not provided because all of the
witnesses for the City and for the District allegedly lied in
this case, or lied in a previous cases {(involving the so-called
_"Bigmbitch’ﬂ DOAM-Case Nog..04-23%9, etc., and 05-3728, etc.)

and cannot be trusted to tell the truth in this case.

17



Similarly, he contends that no permit should be issued in this
case until all appeals in the previous cases, which challenge
the veracity of the testimony of the witnesses in those cases,
have been degided.6 The allegations were not proven, and those
contentions have no merit. |

CONCLUSIONS OF LAW

47. This is a de novo proceeding designed to formulate

final agency action. See Hamilton County Board of County

Commissioners v. State Department of Environmental Regulation,

587 . S0. 2d 1378, 1387-1388 (Fla. lst DCA 19951); Florida

Department of Transportation v. J.W.C. Company, Inc., 336 So. 2d

778, 786-787 (Fla. 1lst DCA 1981); § 120.57(1) {(k), Fla.Stat.

P. ERP Criterias

48. The permitting criteria for the City's proposed
project are found in Rules 40C-4.301 and 40C-4.302, as well as
in the Applicant's Handbook; the appiicable portions of which
are adopted by reference in Rule 40C-4.091(1). lFor its proposed
project to be pérmitted, the City must give ;easoﬁable agsurance
of compliance with those criteria.

49. Reasonable assurance contemplates a substantial
likelihood that the project will be successfully -implemented.

See Metropolitan Dade County v. €oscan Florida Inc., 609 So. 2d

g4 {Fla. 3d DCA 1992} Abselute guarantees are not NECESSATY, .. ...

and a permit applicant is not regquired to eliminate all contrary

18



possibilities or address impacts that are only theoretical and

cannot be measured in real life. See City of sunrise v. Indian

Trace Community Development District, et al., DOAH Case No. 31-

6036, 1991 Fla. ENV LEXIS 6997, 92 ER FALR 21 (DOAH 1991, SFWMD

1992) ; Manasota-88 Inc. V. Agrico Chemical Co. and Department of

Environmental Regulation, DOAH Case No. 87-2433, 19950 Fla. ENV

LEXIS 38 (DER 1950).

56. TIssuance of an ERP must be based solely on compliance

with applicable permit criteria. See Council of the Lower Keys

v. Charley Toppino & Soms, Inc., 423 So. 2d 67 (Fla. 3d DCA
1983). Several issues raised by Mr. Lott, including whether
someone other than the applicant should pay the costs of a
proposed project, or whether.there are less expensive
alternatives, are not permit criteria. Indeed, the cost of a
project is not a permit critérion and is noﬁ relevant except
insofar it might relate to the applicant's ability to provide
reasonable aésurance. See, €:9., Rule‘4OC~4.301(l){j); A.H.
12.4.8.

51. Rule 400—4.301(1)(a)~(c).require the applicant to
provide reasonable assurahce that the construction, alteration,
operation, maintenance, removal, or abandonment of a surface
water management gystem:

(a)  will not causé adverse water quantity

impacts to receiving waters and adjacent
lands;

18



(b) will not cause adverse flooding to on-
site or off-site property; and

(¢) will not cause adverse impacts to
existing surface water storage and
conveyance capabilities.

52. Rule 40C-4.301(1) (d) and A.H. 9.1.1{d), 12.1.1(a), and
12.2, et. seqg., require an applicant to provide reasonable
assurance that the construction, alteration, operation,
maintenance, removal, or abandonment of a surface water
management system will not adversely impact the value of
functions provided to fish and wildlife and listed species by
wetlands and other surface waters.

53. To qualify for an ERP, an applicant must eliminate or
reduce adverse impacts to the functions of wetlands or other.
surface waters caused by a proposed system, by implementing
practicable design modifications as described in A.H. 12.2.1.1,
unless either alternative set forth in A.H. 12.2.1.2 applies.
A.H. 12.2.1.2, provides:

The District will not reguire the applicant
to implement practicable design
modifications to reduce or eliminate impacts
when: '

a. the ecological value of the functions
provided by the area of wetland or other
surface water to be adversely affected 1is -
low . . . and the proposed mitigation will
provide greater iong term ecological value

+han the area of wetland or other gsurface
_water to be adversely affected, or

xkE
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b. the applicant proposes mitigation that
implements all or part of a plan that
provides regional ecological value and that
provides greater long term ecological value
than the area cof wetland or other surface
water to be adversely affected.

54, BSection 373.4136(1)(a}, Florida Statutes, establishes
standards for mitigation bénks, To obtain a mitigation bank
permit, an applicant must show, among other things, that “[t]he
proposed mitigation bank will improve ecological conditions of
the regional watershed.” § 353.4136(1)(a), Fla., Stat. In
issuing the mitigation bank perMit, the Governing Board found
that the Farmington Mitigation Bank provides regional ecological
value.

55. As found, the requirements 6f A.H. 12.2.1.2 have baén
met in this éase, and the City was not obligated to implement
design modifications to reduce or eliminate wetland or surface
water impacts.

56. Rule 40C-4.301(1){(d) and A.H. 2.1.1 (d4), 12.1.1 (a),
and 12.2, et. seqg., require that construction and operation of
the system must not adversely impact the value of functions
provided to f£ish and wildlife and listed speciles by wetlands and
other surface waters. 7To meet those regquirements, Deltoné WAaS
required to demonstrate compliance with the two-prong test in
_A.H..“ 1222 an.d. 12224 See A.H. 12.1.1(a), 12.2.2 and

12.2.2.4.
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57. A.H. 12.2.2 requires consideration of whether Deltona
will impact the value of wetlands and surface waters on the site
so as to cause adverse impacts to the abundance, diversity, and
habitat of £ish, Qildlife and listed species. A.H. 12.2.2.3
sets out the factors that the District considers when assigning
the value of functions that any wetland or other surface water
provides to fish, wildlife, and listed species. They include:
(a) condition; (b) hydrologic connection; (¢} uniqueness; {d)

location; and (e) fish and-wildlife utilization.

cg. The evidence showed that Deltona is proposing to
impact 1.1 acres of wetlands. As mitigation for thesé'impaéts,
Deltona proposes to purchase 1.2 mitigation bank credits. The
evidence showed that the mitigation replaces the functions
provided by the wetlands that will be adversely impacted by the
project. Therefore, the project meets Rule 40C-4.301(1) {(4) .

9. TRule 40C-4.301(1) (e) regquires an épplicant to provide
reasonable assurance that the construction, alteration,l
operation, maintenance, removal, or abandonment of a surface
water management system will not adversely affect the quality of
veceiving waters such that the water quality standards as set
forth in Rule Chapters 62-3, 62-4, 62-302, 62-520, 62-522, and
62-550, including any antidegradation provisions of Rule 62-

4. 242 (1) (a) - (b)), (2),78nd (37, Rule 62-302.300, -and.any special

22



' standards for OFWs and Outstanding National Resource Waters set
forth in Rule 62—4,242(2)*(3) would be violated.

60. In addition, A.H. 12.2.4 provideé in part that
reasonable assurances regarding water.quélity must be provided
both for the short-term and the long-term, addressing the
proposed.construction, alteration, operation, maintenance,
removal and abandonment -of the system. The syétem occurs in a
landlocked basin, has noc outfall to receiving wéters, and
provides the required water quality treatment and attenuation.
For these reasons, the project meets Rule 40C-4.301(1) (e) .

6i. Rule 40C-4.301{1) (f) reguires an applicant to provide
reasonable assurance that the system will not cause adverse
secondary impacts to the water resources. Compliance with this
rRule is determined by applying the four-part test in A.H.
12.2.7(a)~{d). Aslfound, Deltona.met these criteria.

62. Since no minimum surface or groundwater levels or
surface water flows in the project area have been established in
Rule Chapter 40C-8, the project meets Rule 4OC~4.301(§).

€3. Since there are no works of the District within the
project area, the project meets Rule 40C-4.301(h).

64. Rule 40C-4.301(1) (i) reguires an applicant to provide
reasonable assurance that the eengtruction, alteration,
operation, maintenance;-removal, or abandonment of a surface

water management system will be capable, based on generally
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accepted engineering and scientific principles, of being
performed and of functioning as proposed. As found, this
criterion has Eeen met .

65. Rule 400—4.301(1){3)_requires an applicant to provide
reasonable assurance that the construction, alteration,
operatiqn, maintenance, removal, or abandonment of a surface
water management system will be conducted by an entity with the
financial, legal and administrative capability of ensurihg that '
the acﬁivity will be undertaken in accordance with the terms and
conditions of thé permit, if issued. As found, this criterion
has been met. |

66. Since the project is not lqcated in a épecial basin or
gaographic area as established in Rule 40C-41, the project meets
Rule 40C-4.301(1) (k).

67. Rule 40C~4.302(1)(a) requires an applicant to provide.
reasonable assurance that the construction, alteration,
operation, maintenance, removal, or abandonment of a sﬁrface
widter management system located in, on, or over wetlands or
other surface waters will not be contrafy to the public
interest, or if such an activity significantly degrades oOr is
within an OFW, that the activity will be clearly in the public

interest.

g Since no part oﬁﬂthewsystemﬂwill-significantly.degr@d%m_“_

or be located within an OFW, the City was not required to
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" provide reasonable assurance that the project will be clearly in
the public interest. As found, the City has provided reasconablie
asgurance that the project is not contrary‘to the public
interest since the public interest factors were on balance at
least neutral. |

69. Rule 40C-4.302(1) (b) requir@s an applicant to provide
reasonable aséurénce that the ccnstruction, alteratioﬁ,
operation, maintenance, removal, or abandonment of a surface
water management system will not cause unacceptable cumulative
impacts upon wetlands and other sﬁrface waters, as set forth in
A.H. 12.2.8 through 12.2.8.2. If an applicant proposes to
mitigate adverse impacts within the same drainage basin as the
impacts, and the mitigation fully offsets the impacts, the
District will consider the regulated activity to have no
unacceptable cumﬁlative impadts upon wetlands and other surface
waters. See A.H. 12.2.8. Since the evidence showed the
mitigation for the project is located within the same drainage .
basin as the project and offsets the adverse impacts, the
project meets the requirements of Rule 40C-4.302(1) (b).

70. Rule 40C-4.302{1) (¢) reguires an applicant to provide
reasonable assurance that the construction, alteratién,
operation, maintenance, removal, or abandonment of a surface
waterﬁmﬁnagemantusystem.lpgated in, adjacent to or ;gwg}ggg

proximity to Class II waters oY located in Class II waters oOr
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Class III waters classified by the Department as approved,

" restricted, or conditionally restricted for shellfish

harvesting, as set forth or incorporated bf reference in Rule

Chapter 62R-7, will comply with the additional criteria in A.H.
12.2.5. Since the project is not adjacent to or in close
_proximity to waters in those classifications, the reguirement of

Rule 40C-4.302(1) (¢) is not applicable.

The project does not contain any vertical seawalls in estuaries

or lagoons; therefore, the requirement of Rule 40Cm4.302(1}(d)'

is not applicable. |

¢. Burdens of Proof and Persuasion

71. As applicant, the City has the ultimate burden of

proof and burden of persuasion. See Floridavbepartment of

Transportation v. J.W.C. Company, Inc., supra at 786-783.

However, upon presentation of a prima facle case of credible

‘evidence of.reasonable assurances and entitlement to the permit,
the burden of presenting evidence is shifted to the permit
challengers to present evidence of equivalent guality to refute
.the apélicant’s evidence of reasonable assurances and

entitlement to the permit. Id.; Ward v. Okaloosa County, DOARH

Case No. 88-5147, 1989 Fla. ENV LEXIS 105, 89 ER FALR 83 (DER
1989) . .
«.72. - In-this case,. the evidence presented by the City and

the District established a prima facie case of reasonable
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"assurances and entitlement to the permit. Based on that
evidence, the permit challengers had the burden of produecing

evidence of equivalent quality to refute the prima facie case.

Their burden cannot be met by mere speculation on what might

occur. Citizens Against Blasting Inc., v. Department of

Environmental Protection and Angelo’s Aggregate Materials Ltd.,

DOAH Case No. 00-4007, 2001 Fla. ENV LEXIS 31, 1 ER FALR 94 (DEP

2001); Chipola Basin Protective Group Inc., et al. v. Department

of Environmental Regulation, 11 F.A.L.R. 467, 480-481, 1988 WL

185574, ét *#3~7 (DER 1988).

73. In this case, the Petitioner in DOAH Case No. 05-3664
is subject to dismissal for failure to participate in the final
hearing. Mr. Lott participated, but most of the issues he
raicsed were not relevant to the permitting criteria, and he .
presented no substantive evidence. As found, the City proved
its entitlement to the permit by a prepondérance of the

evidence. See Fireman’s Fund Indemnity Co. v. Perry, 5 So. 2d

862 (Fla. 1942;.

RECOMMENDATION
Based upon the foregoing Findings of Fact and Conclusions
of Law, it is

RECCMMENDED that the St. Johns River Water Management

“oDigtrict-enter a final-order issuing to-the-City of Deltona an
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ERP granting the City's Application No. 4—127—97380¥1, subject
to the conditions set forth in the Technical sStaff Report.
DONE AND. ENTERED this 17th day of March, 2006, in

Tallahassee, Leon County, Florida.

% .

J. LAWRENCE JOHNSTON
Administrative Law Judge

Division of Administrative Hearings
The DeScto Building

1230 Apalachee Parkway

Tallahassee, Florida 32398%-3060
(B50) 488-9675 SUNCOM 278-9675
Pax Filing (850) 921-6847
www.doah.state.fl.us

Filed with the Clerk of the
Division of Administrative Hearings
this 17th day of March, 2006.

ENDNOTES

1/ All Rule references are to the current version of the
Florida administrative Code.

2/ The sections of the handbook relevant to this proceeding
have been adopted by reference in Rule 40C-4.091(1}). They will
be designated by A.H. and the section number.

3/ All statutory references are to the 2005 codification of the
Florida Statutes. '

4/ The project is within the Theresa Basin; however, the 840-
acre project area is in what has been referred to as a sub-
basin, and has no outfall to Lake Theresa. Although Lake
McGarity is referred to as the "Receiving Water Body" in the-
Technical Staff Report dated September 26, 2005, the system
actually is land-locked. '

YT ERP Geéneral Condition g requiresvthe - necessary-easements-to
be submitted to the District for approval.
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* 6/ Mr. Lott appears to be under the mistaken belief that
appeals from the final orders in those cases are pending. In
fact, according to the appellate court's online docket, the
appeal from Case Nos. 04-2399, etc., was dismissed on

Octocber 11, 2005, and there is no record of any appeal being
taken from Case Nos. 05-3728, etc. (CL. www.5dca.org and
www.doah.state.fl.us) Although a paper indicating an intent to
appeal to the Florida Land and Water Adjudicatory Commission
(FLWAC) was filed in the DOAH docket on January 20, 2006, the
paper does not appear to have been filed with FLWAC.
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Kirby Green, Executive Director

St. John River Water Management
District

4049 Reid Street

Palatka, Florida 32177

Phillip Lott
948 North Watt Circle
Deltona, Florida 32738-7919

George J. Trovato, Esquire
City of Deltona

2345 Providence Boulevard
Deltona, Florida 32725

Kealey A. West, Esguire

St. Johns River Water Management
District

4049 Reid Street

Palatka, Florida 32177-2529

Steven L. Spratt

2492 Weatherford Drive
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NOTICE OF RIGHT TO SUBMIT EXCEPTIONS

All parties have the right to submit written exceptions within 15
days from the date of this Recommended Order. Any exceptions to

this-Recommended Order.should be filed with.the agency that will .

iasue the final order in this case.
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STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

PH LLI P LOTT and STEVEN L.
SPRATT,

Petitioners,
Case Nos. 05-3662
VS. 05- 3664
CI TY OF DELTONA and ST. JOHNS
WATER MANAGEMENT DI STRI CT,

Respondent s.
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RECOMVENDED ORDER

A final admnistrative hearing was held in this case on
January 24, 2006, in Deltona, Florida, before J. Lawence
Johnston, Adm nistrative Law Judge, Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Phillip Lott, pro se
948 N. vatt Crcle
Del tona, Florida 32738

For Respondent S. Johns R ver Water Managenent District:

Keal ey A. West, Esquire

St. Johns River Water Managenent District
4049 Rei d Street

Pal at ka, Florida 32177



For Respondent Gty of Deltona:

George Trovato, Esquire
City of Deltona

2345 Provi dence Boul evard
Deltona, Florida 32725

STATEMENT OF THE | SSUE

This case involves a challenge to St. Johns River Water
Managenment District’s (District or SIRWD) intended issuance of
an Environnmental Resource Permt (ERP) granting the City's
Application No. 4-127-97380-1, for the construction and
operation of a surface water nmanagenent systemfor a retrofit
fl ood-relief project known as Drysdal e Drivel/ Chapel Drive
Dr ai nage | nprovenents consisting of: excavation of the Drysdal e
Drive pond (Pond 1); inprovenent to the outfall at Sterling
Lake; and the interconnection of Pond 1 and four existing
drai nage retention areas through a conbi nation of punp stations
and gravity outfalls (project or systen). The issue is whether
the applicant, the City of Deltona (City or Deltona), has
provi ded reasonabl e assurance the systemconplies with the water
guantity, environnental, and water quality criteria of the
District’s ERP regul ations set forth in Chapter 40C-4, Florida
Admi ni strative Code, ' and the Applicant’s Handbook: Managenent

and Storage of Surface Waters (2005) (A H.).?



PRELI M NARY STATEMENT

The Petitioners received notice of, and tinely filed
petitions for an adm ni strative hearing challenging, the
District’s proposed issuance of the ERP. The matters were
referred to the Division of Adm nistrative Hearings (DOAH) to
conduct an adm nistrative hearing pursuant to Section 120.57(1),
Florida Statutes.® The cases were consolidated and schedul ed for
final hearing on January 24-25, 2006, in Deltona, Florida

On January 19, 2006, the District's Mdtion for Oficial
Recognition of the pertinent statutes and rules was filed and
granted wi t hout objection.

The Petitioner in Case No. 05-3664, Steven L. Spratt, did
not participate in any of the required prehearing procedures and
did not appear at the final hearing. Hi s petition is subject to
dism ssal for failure to participate.

At the outset of the hearing, the Petitioner in DOAH Case
No. 05-3662, Phillip Lott, raised a new issue--nanely, whether
the City was the proper entity to apply for the permt at issue
and to pay the cost of constructing, maintaining, and operating
the proposed project. He alleged that Sterling Lake, the source
of the water being managed by the proposed project, is
privately-owned and that the owners of the | ake, who are
devel opers, should apply and pay for the project. M. Lott's

requests to address only those issues in the final hearing and



then for a sunmary recommended order were denied. Then, the
parties agreed that this issue would be addressed in the fina
heari ng.

At the hearing, the Cty presented the testinony of:

M chael Galura, engineer of record for the system Donald J.
Silverberg, an expert in wetlands; and G enn Kerns, Director of
Public Works for the City of Deltona. City Exhibits 1-6 were
admtted in evidence. The District presented testinony from
Lee Kissick, an expert in wetland and wldlife ecol ogy,
mtigation planning, wetland delineation and environnent al
resource permtting and regul ations; and Marjorie Cook, an
expert in water resource engineering, surface water and

st or mmvat er managenent systens, and environnmental resource
permtting and regulation. SJRWD Exhibits 1, 2, and 3 were
admtted in evidence. The Petitioner in Case No. 05-3662,
Phillip Lott, testified in his own behalf but called no other
wi t nesses and offered no exhibits in evidence.

After presentations of evidence, the District ordered a
transcript of the hearing, and the parties were given ten days
fromthe filing of the Transcript to file proposed recommended
orders (PRCs). The District, the CGty, and M. Lott tinely

filed PRGCs.



FI NDI NG OF FACTS

A. Site Description

1. The Gty of Deltona is located in Sout hwest Vol usi a
County. The Gty was built on a broad sand ridge that was
historically dom nated by sand-pine forest interspersed with
si nks, shallow | akes and isol ated, seasonal marshes. The Cty's
infrastructure was | argely desi gned and constructed in the
1960s-1970s; the City was incorporated in 1995,

2. As aresult of rainfall in 2002, residents |ocated
around the Beechdal e Court and Drysdale Drive areas experienced
maj or flooding. To provide flood relief to this area, the City
of Deltona has proposed a project to retrofit and expand sonme of
its existing drainage systemto inprove efficiency and optim ze
storage capacity for the 840-acre |andl ocked basin.*

B. The Proj ect

3. The project consists of three elenents: (1) excavation
of the Drysdale Drive retention pond (Pond 1); (2) inprovenent
to the outfall at Sterling Lake; and (3) the interconnection of
Beechdal e Court pond and four existing drainage retention areas
t hrough a conbi nation of punp stations and gravity outfalls.

4. Pond 1 has chronically flooded the rear of adjacent
hones al ong Drysdal e Drive; the excavation will provide a | arger

per manent water body to better manage surface water runoff.



5. The inprovenent to the Sterling Lake outfall is to
reduce chronic flooding to homes al ong Beechdal e Court.
Currently, when Sterling Lake exceeds its bank, water sheetfl ows
to the northeast, directly into the rear of the hones al ong
Beechdal e Court. Wth the proposed i nprovenent, water wll be
captured at a point to the north of Sterling Lake and redirected
t hrough a piped, gravity outfall systemthrough a dedicated
easenent into the Beechdal e Court pond. Fromthere, water flows
t hrough an existing, maintained culvert under Fort Smth Drive
into Pond 1.

6. M. Lott contends that this aspect of the proposed
system benefits the owner(s) of Sterling Lake. He contends that
Sterling Lake is the cause of the flooding problens and that its
owners shoul d be made responsi ble and should be required to
apply for the permit and pay for the project instead of the
City. However, there was no evidence to suggest that the owners
of Sterling Lake are responsible for flooding.

7. M. Lott also suggests that, through this permt, the
City will be paying to redirect water away from where it
sheetflows out of Sterling Lake when it exceeds its banks during
heavy rains in order to make that property suitable for
residential devel opnent for the benefit of the owners of
Sterling Lake, who are devel opers. He also seened to contend

that the project would | ower the water level of Sterling Lake to



enlarge their developable land. He believes that the private
owners receiving these benefits are required to apply for the
ERP and pay for the costs involved. He contends in his PRO that
the Gty is instead spreading the cost to taxpayers to redirect
fl ood waters "from one nei ghborhood of upper m ddle class hones
to anot her, of |ower socio-economc status, in order to allow
nore devel opnent in the richer area, all at taxpayer expense."
None of M. Lott's allegations were proven.

8. Contrary to M. Lott's contentions, there was no
evi dence that the owners of Sterling Lake have done anything to
cause flooding of the existing homes al ong Beechdal e Court and
Drysdale Drive. In addition, the water |evel of Sterling Lake
will not go down as a result of the proposed project since the
inlet to the proposed pipe systemw || be set at the sane
el evation at which water now sheetflows. |If redirection of the
sheetflow into the pipe systemto hel p reduce chronic flooding
to the existing honmes al ong Beechdal e Court and Drysdale Drive
benefits the owners where the water now sheetfl ows, the benefits
woul d appear to be incidental to the willingness of those owners
to cooperate and give the Cty an easenent to enable the City to
i npl ement the project.”®

9. The other four existing drainage retention areas
(besi des Pond 1) are: Monica Court Pond (Pond 2); a stormater

pond | ocated on the south side of Bismarck Drive at its



intersection with Matico Avenue (Pond 3); a stormater pond
bounded by Bavon Drive on its north side, Tenple Drive on its
south side and Arl ee Avenue on its west side (Pond 4); and the
stormvat er pond | ocated on the south side of Chapel Drive
(Pond 5).

10. Interconnection of the five ponds requires both punped
and gravity outfall systens, owing to the variable topography
within the project area; ground el evations around the five
basi ns range between +19 to +61 feet NGVD

11. Pond 1 will be connected to Pond 2 through a punp
station. Pond 2 will be connected to Pond 3 through a punp
station. Pond 3 will be connected to pond 4 through a gravity
flow system Pond 4 is currently connected to Pond 5 through an
exi sting corrugated netal pipe culvert. The existing culvert
will be replaced by a concrete pipe of the sanme size and at the
same el evati on.

12. Pond 5 is the termnus of the project; there is no
outfall from Pond 5.

13. An operating schedule is in place to determ ne when
and under what conditions the punp stations need to be turned on
and off. The operating schedule will allow the five ponds to
operate in concert to optim ze the storage capacity of the

system



C. Wet | and | npact s

14. The only wetland within the project is a small,
hydrol ogically-altered flatwood nmarsh at Pond 1. The City’'s
proposed project will directly inpact the entire 1.1-acre
wet | and for the excavation of Pond 1. The value of functions
this wetland provides to fish and wildlife was eval uated using
the five factors in AH 12.2.2.3. These factors are condition,
hydr ol ogi ¢ connection, uni queness, |ocation, and fish and
wildlife utilization.

15. The quality of the wetland to be inpacted is degraded.
The wetl and once supported a mature canopy of pines over shrubs
and marsh vegetation, but deep pools (10 — 16 inches deep) of
standing water in the past two-to-five years were sufficient to
kill all the trees. The wetland is surrounded entirely by urban
uses, including roads and single-fam |y hones. The wetland has
been significantly degraded by the surroundi ng devel opnent,
recei pt of untreated stormwater run off from adjacent
properties and roads, and the introduction of trash and debris
from surroundi ng residences. The wetland is surrounded on al
sides by single-famly honmes, and the trees that provided a
natural canopy that surrounded the wetland have been cl eared.

16. The hydrol ogy of the wetland has been significantly

altered as a result of ditching, its natural fl oodplain has been



partly filled, and untreated runoff is directed into its
wat er shed from adj acent hones and streets.

17. The wetland to be inpacted is not unique.

18. The location of the wetland to be inpacted in relation
to its surroundings is not ideal because of the extensive
devel opnent that surrounds the wetland. The wetland is
surrounded on all sides by single-famly homes, with yards that
are nowed down to the wetland fringe.

19. Based upon the degraded condition of the wetland,
there is probably only minimal wildlife utilization. The marsh
may serve as a refuge for urbanized wldlife. However, that is
unlikely to continue owing to the effects of |ocal disturbance
and hydroperiod alterations from surroundi ng devel oped ar eas.

D. Secondary | npacts

20. Under the first part of the secondary inpact criterion
in AH 12.2.7, the Cty nust provide reasonabl e assurance the
secondary inpacts fromconstruction, alteration and intended or
expected uses of the project will not adversely affect the
functions of adjacent wetlands or other surface waters. No
onsite wetlands will remain that could suffer adverse secondary
i mpacts. The project is sufficiently distant fromoffsite
wet | ands to ensure the project will not cause unacceptabl e,

adverse secondary inpacts to those wetl ands.
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21. Under the second part of the secondary i npact
criterion, Deltona nust provide reasonabl e assurance the
construction, alteration, and intended reasonably expected uses
of the systemw Il not adversely inpact the ecol ogi cal val ue of
t he uplands to aquatic or wetl and-dependent |isted species for
enabl i ng exi sting nesting or denning by these species. No
|isted species occur onsite, and there are no upland areas on
the project site that are suitable for nesting or denning by
i sted species.

22. Under the third part of the secondary inpact
criterion, and as a part of the public interest test, the
District nust consider any other relevant activities that are
very closely linked or causally related to any proposed dredgi ng
or filling which will cause inpacts to significant historical
and archeol ogi cal resources. Wen nmaking a determnation wth
regard to this part of the secondary inpact criterion, the
District is required by rule to consult with the Division of
Hi storical Resources of the Departnment of State. The District
received information fromthe Division of Historical Resources
regarding classification of significant historical and
archeol ogi cal resources and indicating that there would be no
adverse inpacts fromthe project to significant historical or

ar cheol ogi cal resources.
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23. Under the fourth part of the secondary i npact
criterion, Deltona nust denonstrate that any future phase of a
project and certain additional project-related activities would
not result in adverse inpacts to the functions of wetlands or
result in water quality violations. The proposed project has
been reviewed in its entirety and does not include any future
phases.

E. M tigation

24. Deltona has proposed offsite mtigation, through the
purchase of 1.2 credits fromthe Farm ngton Mtigation Bank, to
of fset all adverse inpacts to wetland functions as a part of its
ERP application.

25. The Farm ngton Mtigation Bank ( Bank) provides
permanent, self-sustaining refuges for wildlife. The Bank size
and | ocation enables it to retain many natural characteristics
and provide many ecol ogi cal functions that probably could not be
replicated if mtigation were to be confined to the project
site.

F. Cunul ati ve | npacts

26. The Farm ngton Mtigation Bank is in the sane
regul atory drai nage basin as the project site, Basin 18. Under
A H 12.2.8, a regulated activity is considered not to have

unaccept abl e cunul ative inpacts if mtigation offsets the

12



project's adverse inpacts within the sane basin where the
i npacts occur.

G Reduction and Eli m nation

27. District staff reviewed the project to determne if
the inpacts net the elimnation and reduction criteria of the
District’s rules and whet her the adverse inpacts would be offset
by the mtigation. Under A H 12.2.2, reduction and elimnation
will not be required if the ecol ogical value of inpacted areas
is low and proposed mtigation wll provide greater |ong-term
ecol ogi cal value than the wetlands to be inpacted, or if the
proposed mtigation inplenments all or part of a plan that
provi des regional ecol ogical val ue.

28. The Farmington Mtigation Bank will inprove ecol ogi cal
conditions of the regional watershed by providing for the
restoration of hydrol ogic patterns, the enhancenent of
significant forested wetland habitat, the enhancenent of upland
buffer habitat, and the inprovenent of wildlife habitat. The
Bank contributes, in conjunction with adjacent resources, to the
long-termviability of various |isted species that are known to
occupy the region.

H. Public Interest Test

29. Under AH 12.2.3, the public interest test applies to
the parts of the project that are in, on or over wetlands, and

such parts nmust not be contrary to the public interest. |If they

13



are located in, on, or over an Qutstanding Florida Water (OFW,
or significantly degrade an OFW then the project nust be
clearly in the public interest. No part of this project is
| ocated in, on, over an OFW or wll significantly degrade an
OFW

30. The public interest test has seven criteria. It is a
bal ancing test and each factor need not be given equal weight.

i Public health, safety and wel fare

31. The project will not cause adverse environnent al
impacts to the property of others. The project will not cause
an environnental hazard to public health or safety or cause
fl ooding on the properties of others. The proposed project is
consi dered neutral as to this factor.

ii. Conservation of Fish and WIldlife and Habitat

32. The project would, wthout mtigation, adversely
affect the conservation of fish and wildlife and their habitats.
However, the proposed mtigation, consisting of the purchase of
1.2 mtigation bank credits, will offset the proposed inpacts.
The mitigation inplenents all or part of a plan that provides
regi onal ecol ogical value and the proposed mtigation wll
provi de greater |ong-term ecol ogi cal value that the wetlands to
be inpacted. Wth the mtigation proposal, the proposed project

is considered positive as to this factor.

14



iii. Navigation and Fl ow of Water

33. The proposed project will not adversely affect
navi gati on or cause harnful erosion or shoaling. The proposed
project is considered neutral as to this factor.

iv. Fishing, Recreation Value, Marine Productivity

34. The proposed project will not adversely affect
fishing, recreation value, or marine productivity. The proposed
project is considered neutral as to this factor.

V. Tenporary or Pernmanent

35. The proposed project will be of a permanent nature.
Even though the proposed project is permanent, it is considered
neutral as to this factor because mtigation will offset the
per manent adverse i npact.

vi. Historical and Archeol ogi cal Resources

36. There are no significant archeol ogical or historical
resources recorded within the project site or within any of the
proposed mitigation sites. The proposed project is considered
neutral as to this factor.

Vii. Current Condition Relative Val ue

37. The current condition and relative value of functions
bei ng perforned by the areas affected by the proposed activity
is low. The proposed project is considered neutral as to this
factor because the inplenmentation of the mtigation offsets the

wet | and i npacts.
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Water Quality

38. The project as proposed will not adversely affect the
quality of receiving waters. The systemis in a | andl ocked
basin with no outfall to surface waters of the State.

39. M. Lott contended that the project could inpact
groundwat er quality by changi ng where surface water is conveyed
and stored. However, he produced no evidence to support his
contention, or counter the evidence presented by the Cty and
District that there will be no adverse water quality inpacts.

H s contention is speculative.

J. Engi neering and Scientific Principles

40. Based on the information provided by the City and
general engineering principles, the systemis capabl e of
functioning as proposed.

K. Construction, Qperation, and Mii ntenance

41. The evidence denonstrated that the Cty has the
financial, legal and adm nistrative capability of ensuring the
project will be undertaken in accordance with the terns and
conditions of the permt, if issued.

42. The Cty of Deltona will be responsible for the
operation, maintenance, and repair of the surface water
managenment system Under A.H 7.1.1(a), a local governnental
unit is an acceptabl e operation and mai ntenance entity under

District rules.
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L. Water Quantity

43. District staff reviewed the City’'s submttal of
det ai | ed engi neeri ng nodeling and stormvater cal cul ati ons, and
determ ned that the project as proposed will not cause adverse
wat er quantity inpacts to receiving waters and adj acent | ands,
adverse flooding to on-site or off-site property, or adverse
i npacts to existing surface water storage and conveyance
capabilities.

M Shel | fi sh Harvesting Waters

44. The project is not |located in, adjacent to or in close
proximty to Class Il waters or located in Cass Il or Class Il
waters classified as approved, restricted or conditionally
restricted for shellfish harvesting.

N. Seawal | s

45. The project does not contain any vertical seawalls in

estuaries or |agoons.

O. O her | ssues

46. Besides the issues already addressed, and irrel evant
i ssues raised by him M. Lott's case primarily contends that
reasonabl e assurances were not provided because all of the
wi tnesses for the Gty and for the District allegedly lied in
this case, or lied in a previous cases (involving the so-called
"Big Ditch,” DOAH Case Nos. 04-2399, etc., and 05-3728, etc.)

and cannot be trusted to tell the truth in this case.
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Simlarly, he contends that no permt should be issued in this
case until all appeals in the previous cases, which chall enge
the veracity of the testinony of the wtnesses in those cases,
have been decided.® The allegations were not proven, and those
contentions have no nerit.

CONCLUSI ONS OF LAW

47. This is a de novo proceedi ng designed to fornul ate

final agency action. See Ham Iton County Board of County

Comm ssioners v. State Departnent of Environnental Regul ation,

587 So. 2d 1378, 1387-1388 (Fla. 1st DCA 1991); Florida

Departnent of Transportation v. J.WC. Conpany, Inc., 396 So. 2d

778, 786-787 (Fla. 1st DCA 1981); § 120.57(1)(k), Fla.Stat.

P. ERP Criteria

48. The permtting criteria for the City's proposed
project are found in Rules 40C-4.301 and 40G 4. 302, as well as
in the Applicant's Handbook, the applicable portions of which
are adopted by reference in Rule 40G 4.091(1). For its proposed
project to be permtted, the Gty nust give reasonabl e assurance
of conpliance with those criteria.

49. Reasonabl e assurance contenplates a substanti al
i kelihood that the project will be successfully inplenented.

See Metropolitan Dade County v. Coscan Florida Inc., 609 So. 2d

644 (Fla. 3d DCA 1992). Absolute guarantees are not necessary,

and a permt applicant is not required to elimnate all contrary
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possibilities or address inpacts that are only theoretical and

cannot be neasured in real life. See City of Sunrise v. Indian

Trace Community Devel opnent District, et al., DOAH Case No. 91-

6036, 1991 Fla. ENV LEXIS 6997, 92 ER FALR 21 (DOAH 1991, SFWWD

1992); Manasota-88 Inc. v. Agrico Chem cal Co. and Departnent of

Envi ronnent al Regul ati on, DOAH Case No. 87-2433, 1990 Fla. ENV

LEXI S 38 (DER 1990).
50. Issuance of an ERP nust be based solely on conpliance

with applicable permt criteria. See Council of the Lower Keys

v. Charley Toppino & Sons, Inc., 429 So. 2d 67 (Fla. 3d DCA

1983). Several issues raised by M. Lott, including whether
soneone other than the applicant should pay the costs of a
proposed project, or whether there are | ess expensive
alternatives, are not permt criteria. Indeed, the cost of a
project is not a permit criterion and is not rel evant except
insofar it mght relate to the applicant's ability to provide
reasonabl e assurance. See, e.g., Rule 40C-4.301(1)(j); A H
12. 4. 8.

51. Rule 40G 4.301(1)(a)-(c) require the applicant to
provi de reasonabl e assurance that the construction, alteration,
operation, maintenance, renoval, or abandonnent of a surface

wat er nmanagenment system

(a) wll not cause adverse water quantity
i npacts to receiving waters and adj acent
| ands;
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(b) wll not cause adverse flooding to on-
site or off-site property; and

(c) wll not cause adverse inpacts to

exi sting surface water storage and
conveyance capabilities.

52. Rule 40G 4.301(1)(d) and AAH 9.1.1(d), 12.1.1(a), and
12.2, et. seq., require an applicant to provide reasonabl e
assurance that the construction, alteration, operation,
mai nt enance, renoval, or abandonnment of a surface water
managenent systemw || not adversely inpact the val ue of
functions provided to fish and wildlife and |isted species by
wet | ands and ot her surface waters.

53. To qualify for an ERP, an applicant nust elimnate or
reduce adverse inpacts to the functions of wetlands or other
surface waters caused by a proposed system by inplenenting
practi cabl e design nodifications as described in A H 12.2.1.1,
unl ess either alternative set forth in AH 12.2.1.2 applies.
A H 12.2.1.2, provides:

The District will not require the applicant
to i nplement practicabl e design

nodi fications to reduce or elimnate inpacts
when:

a. the ecol ogical value of the functions
provi ded by the area of wetland or other
surface water to be adversely affected is
low . . . and the proposed mtigation wll
provi de greater | ong termecol ogi cal val ue

than the area of wetland or other surface
water to be adversely affected, or

* % %
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b. the applicant proposes nitigation that
inplements all or part of a plan that

provi des regi onal ecol ogical value and that
provi des greater |ong term ecol ogi cal val ue
than the area of wetland or other surface
water to be adversely affected.

54. Section 373.4136(1)(a), Florida Statutes, establishes
standards for mtigation banks. To obtain a mtigation bank
permt, an applicant nust show, anong other things, that “[t]he
proposed mitigation bank will inprove ecol ogical conditions of
t he regional watershed.” § 373.4136(1)(a), Fla. Stat. In
issuing the mtigation bank permt, the Governing Board found
that the Farm ngton Mtigati on Bank provides regional ecol ogical
val ue.

55. As found, the requirenments of A H 12.2.1.2 have been
met in this case, and the City was not obligated to inplenent
design nodifications to reduce or elimnate wetland or surface
wat er i npacts.

56. Rule 40G 4.301(1)(d) and AH 9.1.1 (d), 12.1.1 (a),
and 12.2, et. seq., require that construction and operation of
the system nust not adversely inpact the value of functions
provided to fish and wildlife and |isted species by wetlands and
ot her surface waters. To neet those requirenments, Deltona was
required to denonstrate conpliance with the two-prong test in

AH 12.2.2 and 12.2.2.4. See AH 12.1.1(a), 12.2.2 and

12.2. 2. 4.
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57. A H 12.2.2 requires consideration of whether Deltona
will inmpact the value of wetlands and surface waters on the site
So as to cause adverse inpacts to the abundance, diversity, and
habitat of fish, wildlife and |isted species. A H 12.2.2.3
sets out the factors that the District considers when assigning
the value of functions that any wetland or other surface water
provides to fish, wildlife, and |isted species. They include:
(a) condition; (b) hydrol ogic connection; (c) uniqueness; (d)
| ocation; and (e) fish and wildlife utilization.

58. The evidence showed that Deltona is proposing to
inpact 1.1 acres of wetlands. As mtigation for these inpacts,
Del tona proposes to purchase 1.2 nmitigation bank credits. The
evi dence showed that the mtigation replaces the functions
provi ded by the wetlands that will be adversely inpacted by the
project. Therefore, the project neets Rule 40C-4.301(1)(d)

59. Rule 40G 4.301(1)(e) requires an applicant to provide
reasonabl e assurance that the construction, alteration
operation, maintenance, renoval, or abandonnment of a surface
wat er managenent systemw ||l not adversely affect the quality of
receiving waters such that the water quality standards as set
forth in Rule Chapters 62-3, 62-4, 62-302, 62-520, 62-522, and
62-550, including any anti degradation provisions of Rule 62-

4.242(1)(a)-(b),(2), and (3), Rule 62-302.300, and any specia
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standards for OFWs and CQut standi ng Nati onal Resource Waters set
forth in Rule 62-4.242(2)-(3) would be viol at ed.

60. In addition, A -H 12.2.4 provides in part that
reasonabl e assurances regardi ng water quality mnmust be provided
both for the short-termand the long-term addressing the
proposed construction, alteration, operation, maintenance,
renmoval and abandonnent of the system The systemoccurs in a
| andl ocked basin, has no outfall to receiving waters, and
provides the required water quality treatnment and attenuation.
For these reasons, the project neets Rule 40C-4.301(1)(e).

61. Rule 40G 4.301(1)(f) requires an applicant to provide
reasonabl e assurance that the systemw || not cause adverse
secondary inpacts to the water resources. Conpliance with this
Rule is determ ned by applying the four-part test in A H
12.2.7(a)-(d). As found, Deltona net these criteria.

62. Since no mnimmsurface or groundwater |evels or
surface water flows in the project area have been established in
Rul e Chapter 40C 8, the project neets Rule 40GC 4. 301(q) .

63. Since there are no works of the District within the
project area, the project neets Rule 40C-4.301(h).

64. Rule 40G 4.301(1)(i) requires an applicant to provide
reasonabl e assurance that the construction, alteration,
operation, maintenance, renoval, or abandonnment of a surface

wat er managenent systemw || be capabl e, based on generally
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accept ed engi neering and scientific principles, of being
performed and of functioning as proposed. As found, this
criterion has been net.

65. Rule 40G 4.301(1)(j) requires an applicant to provide
reasonabl e assurance that the construction, alteration,
operation, maintenance, renoval, or abandonnent of a surface
wat er managenent systemw || be conducted by an entity with the
financial, |legal and adm nistrative capability of ensuring that
the activity will be undertaken in accordance with the terns and
conditions of the permt, if issued. As found, this criterion
has been net.

66. Since the project is not |ocated in a special basin or
geographic area as established in Rule 40C-41, the project neets
Rul e 40G 4.301(1) (k).

67. Rule 40G 4.302(1)(a) requires an applicant to provide
reasonabl e assurance that the construction, alteration,
oper ation, maintenance, renoval, or abandonnment of a surface
wat er managenent system | ocated in, on, or over wetlands or
ot her surface waters will not be contrary to the public
interest, or if such an activity significantly degrades or is
within an OFW that the activity will be clearly in the public
i nterest.

68. Since no part of the systemw || significantly degrade

or be located within an OFW the Cty was not required to
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provi de reasonabl e assurance that the project will be clearly in
the public interest. As found, the Gty has provided reasonable
assurance that the project is not contrary to the public
interest since the public interest factors were on bal ance at

| east neutral.

69. Rule 40G 4.302(1)(b) requires an applicant to provide
reasonabl e assurance that the construction, alteration,
operation, maintenance, renoval, or abandonnment of a surface
wat er managenent systemw || not cause unacceptabl e cunul ative
i mpacts upon wetl ands and other surface waters, as set forth in
A H 12.2.8 through 12.2.8.2. If an applicant proposes to
mtigate adverse inpacts within the sane drai nage basin as the
i npacts, and the mtigation fully offsets the inpacts, the
District will consider the regulated activity to have no
unaccept abl e cunul ati ve i npacts upon wetl ands and ot her surface
waters. See A-H 12.2.8. Since the evidence showed the
mtigation for the project is |ocated within the sane drai nage
basin as the project and offsets the adverse inpacts, the
project neets the requirenments of Rule 40C-4.302(1)(b)

70. Rule 40G 4.302(1)(c) requires an applicant to provide
reasonabl e assurance that the construction, alteration
operati on, naintenance, renoval, or abandonnent of a surface
wat er managenent system | ocated in, adjacent to or in close

proximty to Class Il waters or |located in Class Il waters or
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Class Il waters classified by the Departnent as approved,
restricted, or conditionally restricted for shellfish
harvesting, as set forth or incorporated by reference in Rule
Chapter 62R 7, will conply with the additional criteria in A H.
12.2.5. Since the project is not adjacent to or in close
proximty to waters in those classifications, the requirenent of
Rul e 40G 4.302(1)(c) is not applicable.

The project does not contain any vertical seawalls in estuaries
or |l agoons; therefore, the requirenent of Rule 40C-4.302(1)(d)
is not applicable.

Q Burdens of Proof and Persuasion

71. As applicant, the Gty has the ultinmate burden of

proof and burden of persuasion. See Florida Departnent of

Transportation v. J.WC. Conpany, Inc., supra at 786-789.

However, upon presentation of a prinma facie case of credible

evi dence of reasonabl e assurances and entitlenent to the permt,
the burden of presenting evidence is shifted to the permt
chal |l engers to present evidence of equivalent quality to refute
t he applicant’s evidence of reasonabl e assurances and

entitlenment to the permt. Id.; Ward v. Ckal oosa County, DQOAH

Case No. 88-5147, 1989 Fla. ENV LEXIS 105, 89 ER FALR 83 (DER
1989).
72. In this case, the evidence presented by the Cty and

the District established a prima facie case of reasonable
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assurances and entitlenment to the permt. Based on that
evi dence, the permt challengers had the burden of producing

evi dence of equivalent quality to refute the prima facie case.

Their burden cannot be net by nere specul ati on on what m ght

occur. Citizens Against Blasting Inc., v. Departnent of

Envi ronmental Protection and Angel 0’s Aggregate Materials Ltd.,

DOAH Case No. 00-4007, 2001 Fla. ENV LEXIS 31, 1 ER FALR 94 (DEP

2001); Chipola Basin Protective Goup Inc., et al. v. Departnent

of Environnental Regulation, 11 F.A L.R 467, 480-481, 1988 W

185574, at *3-7 (DER 1988).

73. In this case, the Petitioner in DOAH Case No. 05-3664
is subject to dismssal for failure to participate in the fina
hearing. M. Lott participated, but nost of the issues he
rai sed were not relevant to the permtting criteria, and he
presented no substantive evidence. As found, the Cty proved
its entitlenment to the permt by a preponderance of the

evidence. See Fireman’s Fund Indemity Co. v. Perry, 5 So. 2d

862 (Fla. 1942).

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law, it is
RECOVMENDED t hat the St. Johns R ver Water Managenent

District enter a final order issuing to the City of Deltona an
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ERP granting the City's Application No. 4-127-97380-1, subject
to the conditions set forth in the Technical Staff Report.
DONE AND ENTERED this 17th day of March, 2006, in

Tal | ahassee, Leon County, Florida.

i

LAVRENCE JOHNSTON
Adn1n|strat|ve Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwmwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 17th day of March, 2006.

ENDNOTES

1/ Al Rule references are to the current version of the
Fl ori da Adm ni strative Code.

2/ The sections of the handbook relevant to this proceeding
have been adopted by reference in Rule 40C-4.091(1). They wll
be designated by A . H and the section nunber.

3/ Al statutory references are to the 2005 codification of the
Fl ori da Stat utes.

4/ The project is within the Theresa Basi n; however, the 840-
acre project area is in what has been referred to as a sub-
basin, and has no outfall to Lake Theresa. Although Lake
MGarity is referred to as the "Receiving Water Body" in the
Techni cal Staff Report dated Septenber 26, 2005, the system
actually is | and-I ocked.

5/ ERP General Condition 8 requires the necessary easenents to
be submtted to the District for approval.
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6/ M. Lott appears to be under the nm staken belief that
appeals fromthe final orders in those cases are pending. 1In
fact, according to the appellate court's online docket, the
appeal from Case Nos. 04-2399, etc., was dism ssed on

Cctober 11, 2005, and there is no record of any appeal being
taken from Case Nos. 05-3728, etc. (C. ww. 5dca.org and

www. doah. state.fl.us) Although a paper indicating an intent to
appeal to the Florida Land and Wat er Adjudicatory Comr ssion
(FLMAC) was filed in the DOAH docket on January 20, 2006, the
paper does not appear to have been filed wth FLWAC

COPI ES FURNI SHED,

Kirby G een, Executive Director

St. John River Water Managenent
District

4049 Reid Street

Pal at ka, Florida 32177

Phillip Lott
948 North Watt Circle
Deltona, Florida 32738-7919

George J. Trovato, Esquire
City of Deltona

2345 Provi dence Boul evard
Deltona, Florida 32725

Keal ey A. West, Esquire

St. Johns River Water Managemnent
District

4049 Reid Street

Pal at ka, Florida 32177-2529

Steven L. Spratt

2492 \Weat herford Drive
Deltona, Florida 32738

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions within 15
days fromthe date of this Recommended Order. Any exceptions to
this Recormended Order should be filed with the agency that wl|l

issue the final order in this case.
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